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PUBLIC RELATIONS* 


By Don HynpMaAN, Chicago, Illinois 
Director of Public Relations, American Bar Association 


I would like to say I am always glad to go anywhere, particularly Kansas, 
when I have a chance to say a few words about my favorite subject. But every 
time I am asked to talk about public relations without any more specific direc- 
tions, I feel a little like the after-dinner speaker who was assigned to discuss 
in the period of 20 minutes the subject, “Conditions in the World Today.” 


Bar public relations is a very broad subject. You might say it has about as 
many angles as a Miss Universe contest, so many angles that it is hard to de- 
cide in what frame of reference the subject should be put. 


But I think the choice of emphasis is easier today than it would have been 
ten years ago, or even five years ago, because lawyers have become a good deal 
more sophisticated about public relations. 
They have learned a great deal about the 
techniques, the speakers bureaus, pamphlet 
distribution, school programs, the public 
legal forums and the like, which have be- 
come an established part of the on-going 
activities of many of the state and leading 
local Bar associations in the country. They 
have heard and read a great deal about the 
responsibility of the individual lawyer and 
his duty to help protect the good name of 
the profession in his daily practice. In fact, 
so much has been written and said on that 
theme that I am encouraged to believe that 
some of it has soaked in. I hope so, because 
in the last analysis, this is the most important 
lesson of all. 





But as the quizmasters say, I think we 

have now reached a new plateau. So I'm 

Don HYNDMAN going to skip the techniques today, and in- 

stead devote my time on the program to 

looking frankly at what I consider to be the most basic problems in public 

relations that the Bar still faces today. I refer to those problems that are com- 

mon to the profession nationally and that are not local, and that because they 

are national problems, affect the welfare, the economic welfare and the prestige 
of all of us. 


I speak of the problems we face, although I’m not a lawyer myself. I wish 
that I were, but I have admired lawyers as a group ever since my days as a 





*Pare of the ion Meeti discussions during the Annual Meeting of the Bar Association of the State of 
Kanes” oo Wichis Agel 25° 1 7; Ry Gallien. Section Chairman. 














PUBLIC RELATIONS 315 


cub newspaper reporter covering the courthouse and later as a reporter cover- 
ing the legislature back in Illinois and in Congress for a time. 

And long before I went to work for the American Bar Association four 
years ago, I thought that lawyers were not receiving the public credit that was 
due them for the things that they did individually and collectively in the public 
interest. I was always puzzled about this. Sometimes I am still puzzled about 
it, but after four years of close association with the problem, I naturally have 
reached some definite conclusions. One of those conclusions is that the most 
critical public attitudes about lawyers is traceable to certain basic conditions 
within the profession which only the profession itself can correct. These are the 
fundamental problems which, if they could be substantially corrected, would 
do more than anything else to raise the prestige of all lawyers in the eyes of 
the public. 


As I see it, these basic problems are three in number. Of the three, I think 
the most important is professional discipline. It is important because public 
confidence rests so heavily upon it. It affects the public attitude as to the 
integrity, the trustworthiness of lawyers. In spite of the great amount of time 
and money and effort devoted by Bar Associations to grievance committees 
on disciplinary problems, it appears to me that the public has not yet been con- 
vinced that the Bar is doing a good job of policing itself. The disciplinary 
work, all that has been done and is being done today apparently has not been 
enough to counteract in the minds of a great many people the adverse im- 
pression conveyed by magazine articles and newspaper articles about TV 
shows, about ambulance chasers and lawyers that are linked with criminal 
syndicates. 


Now just within the last few weeks, and I want to mention this, even though 
I understand President Maxwell alluded to it in his talk this morning, I want 
to repeat it, as it is exactly illustrative of what I am trying to say. Just within 
the last few weeks, two of the largest circulation magazines in the country, the 
Saturday Evening Post and The Reader’s Digest, carried articles captioned, one 
of them, “How an Ambulance Chaser Works”, and the Digest article was titled, 
“When Lawyers Plot the Crime.” Now the latter was about lawyers who 
allegedly connive with hoodlums to circumvent the criminal laws. It angered 
a lot of lawyers. A lot of you were tempted to sit down and write angry letters 
to the editor. 


But the important thing to remember about these articles is that they were 
not written deliberately to malign the legal profession—they dealt with a small 
fraction of the profession, and they said so. Yet they put the whole profession 
in an unfavorable light. 


The public asks, why does the profession tolerate these lawyer criminals? 
And there has been no satisfactory answer so far; partly, I think, because of 
the traditional secrecy in which our disciplinary proceedings are conducted, and 
partly because many Bar associations have not been vigorous enough, or at 
least not successful enough, in their efforts to crack down on the criminal 
fringe. 











316 The JOURNAL 

Now problem No. 2 is that of court delays which are, of course, nothing 
new, but nonetheless real. It is not necessary here to go into the familiar sta- 
tistics about how long it takes to get a case through the courts in many places. 
It may be that this is not a pressing problem here in Kansas, and I hope it isn’t. 
But the fact remains—again looking at this from the standpoint of the public’s 
attitude towards lawyers generally—the fact remains that when a great many 
people think of lawyers, they think of delays and court costs, and they can not 
understand why litigation should take so long and be as expensive as it some- 
times is. And more likely than not they blame this on lawyers and technicali- 
ties. 


Now the third problem that I place in the “Big Three” category is one that 
a lawyer friend of mine back in Illinois succinctly describes as the public’s 
“lawyer shyness.” More than anything else it is a vagueness in the public mind 
as to what legal services are apt to cost. Because they don’t know what the 
cost may be, many people who need legal advice don’t consult lawyers at all, 
or don’t consult them until they get into a desperate situation. This is perhaps 
the most difficult public attitude of all to cope with, because very few legal 
problems are alike, and there is no such thing as an exact standardization of 
fees. 


But more effort can, I think more effort must, be made to acquaint people 
with the merits of preventive law. And more can and I think should be done 
to encourage lawyers to discuss fees frankly with clients at the outset of their 
business and to take more time to explain what is involved in the legal services 
to be performed. 


The irony of this “lawyer shyness” is that no other profession is as generous, 
or goes out of its way as much, as does the legal profession to see to it that 
legal services are available to people, regardless of ability to pay. And I doubt 
if any other professional people perform as much free service as lawyers, and 
no other profession that I know of has programs matching in scope and in 
idealism, the Legal Aid Program for the indigent, and the Lawyer Referral 
Program, to put persons of moderate means in touch with lawyers competent 
to handle their legal business at a moderate cost. 


Now fortunately the organized Bar is showing signs of becoming aroused 
about these conditions, particularly professional discipline and court conges- 
tion. But here I would like to digress just long enough to point out that I 
haven’t included, and why I haven’t included, in this top three category, the 
raging controversy over Canon 35. I haven’t included it here because I do 
not think from the standpoint of the Bar’s public relations, that it deserves to 
be in our really big problems. In spite of the extensive publicity given to the 
courtroom photography issue by the press and the other photographic media, 
there is no evidence that it has stirred any widespread public response. The 
average person is more interested, I am convinced, in whether a trial is fair and 
expeditious than he is in whether he is going to see pictures of it in the news- 
papers or on his TV screen. In other words, this is not an issue, in my opinion, 
in which the average citizen feels he has a personal stake. 
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In saying that, I’d like to add that I do agree that the language of Canon 
35 is in some respects unfortunate, and it’s a good thing that a special com- 
mittee of the American Bar Foundation is reviewing it at the present time. 
Indications are that a revised version of Canon 35 will be made public within 
the next few months, and that it will then go to the House of Delegates which 
has the final authority to decide what changes, if any, are going to be made in 
it. The committee has given no indication as yet as to the nature of the re- 
visions it has in mind, and I wouldn’t hazard a guess here. 


But the public interest in the matter of discipline goes much deeper. It 
touches every client and every prospective client. When the Reader’s Digest 
publishes a story about a handful of lawyers who connive with big time crim- 
inals it hurts the profession because people can’t understand why these lawyers 
are not quickly disbarred. We can not deny that these conditions exist, we 
can not say that the claims made in the article are untrue, so therefore writing 
letters to the editor, as much as we may be tempted to do so, is not the solu- 
tion to our problem. It calls for action within the profession. 


Now there are some valid explanations, of course, as to why these disbar- 
ments don’t happen more often, than they do. To accomplish a disbarment 
is a lot easier said than done. Getting proof is frequently difficult; Bar asso- 
ciations generally do not have the financial resources to employ full-time in- 
vestigators. Courts are cautious about depriving a man of his livelihood. But 
the question remains: Is the profession doing all that it can and must do ta 
combat its unethical element? 

For one thing, I think we need less sentiment and more wrathful indigna- 
tion among lawyers about the damage these unethical few are inflicting on 
the whole profession. President Maxwell said in a recent address that the time 
is ripe for a review of disciplinary procedures in the states and communities. 
As he put it, “Lawyers always have been responsive to public call and they 
always will be. They must be equally alert to clean their own house.” To that 
I say, amen. 

And there is another step I think we may take. A great amount of dis- 
ciplinary effort that’s being carried on now by the state and local Bar associa- 
tions is unknown to the public. Frequently a lawyer is suspended or censored 
with no publicity at all. The result is that the public has little conception of 
the disciplining that’s going on. I think the profession needs to reexamine its 
traditional attitude toward publicizing disciplinary actions. After all, the pri- 
mary purpose of discipline is the protection of the public. It seems logical to 
me that the public should be made aware of the protection it is receiving. Of 
course there must be safeguards to protect innocent lawyers from unwarranted 
or frivolous charges; but we do not need to go to such extremes of secrecy that 
the public is left suspecting that disciplinary proceedings usually end in white- 
washes. 

Now in that connection, we are exploring at the American Bar Association 
headquarters the mechanics of how to assemble and report regularly and pub- 
licly on what is taking place in discipline throughout the country. If you 
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wanted to know today how many lawyers were disbarred in the United States 
last year, or how many were suspended or otherwise disciplined, you would 
have to undertake some heroic research to find out, if indeed you could get the 
information at all. I believe there ought to be a central source of that informa- 
tion and that it should be publicized regularly so it will be available, for ex- 
ample, to the magazine writers who, if they had access, could not afford to 
omit referring to it; because if they did, then the profession would have a valid 
complaint to make, that they were not doing a fair and honest job of reporting 
it. That’s one step. But I think again, we need more grass roots interest in 
the subject, more determination to do something about it on the part of the 
reputable lawyers who are the ones being hurt. 


Now last year as some of you know, the House of Delegates of the ABA, 
approved a new model code of disciplinary procedures designed to make them 
more uniform and effective throughout the country. It’s too soon to tell how 
many states are going to act on that, but the guide is there and it’s a good one 
and it’s up to the states to decide if they need it. The ABA, as you know, can 
do no more than recommend, because all disciplinary authority rests in the 
courts. 


Now with respect to problem No. 2, the court delays, there are many factors 
involved that you know about that I won’t go into here. The only point that 
I want to make is that the legal profession has been put on the spot by the 
flood of publicity and discussion of this question. It’s always been a serious 
problem, but it has become more serious because of this intensive attention 
that has been focused on it. 

The organization last year of the Attorney General’s Conference on Con- 
gestion in the Courts as a focal point of planning and of action is a good thing. 
Court reorganization efforts such as those of yours here in Kansas in the last 
session of the legislature, these are helpful i in letting the public know that the 
Bar is seriously concerned about trying to correct court delays, but again, the 
profession has to be deeply aroused, if real results are going to be forthcoming. 
The public will be watching for results, and if they do not see them, the task 
of the profession in curbing the trend away from courts and in the direction of 
administrative agencies as a means of adjudicating disputes will be harder than 
ever. 

Now as to problem No. 3, the uncertainty in the public’s mind about legal 
costs. There really is no solution, except through the individual efforts of 
lawyers in their daily relations with clients. Minimum fee schedules have 
their place, no doubt, in letting people know to some extent what certain 
routine legal services are likely to cost. 

Legal aid and lawyer referral are important, very important, in helping to 
offset within their orbits this feeling about legal costs. 

But the biggest potential of all lies in persuading practicing lawyers to dis- 
cuss frankly with their clients the matter of fees at the outset so the client will 
not be in the dark as to what he is going to have to pay for the services he 
wants and needs. It is equally as important for the lawyer to keep his client 
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informed as to what he is doing during the pendency of the case. There’s no 
doubt about it, more attention to the simple matter of keeping clients informed 
pays rich dividends in improved relations. 


Now these things that I have been talking about are problems that can’t be 
corrected by spending large sums of money on public relations, even if we 
had the money to spend, which we don’t. I’m always a bit impatient about 
that school of opinion among lawyers, and not only among lawyers but others, 
that school of opinion which holds that all would be well with us, in our case, 
the legal profession, and it’s public relations, if only we had access to a lot 
of money to buy favorable publicity. That’s a fallacious theory, if there ever 
was one. The best publicity can not be bought. It has to be won. And if per- 
formance—if good performance doesn’t merit good publicity, no amount of 
money is going to bring it about. Now this may not be the best analogy to 
make here, but certainly it is timely and I think it illustrates what I am going 
to say. When Dave Beck finished his ordeal before the Senate Committee, 
you all know that he announced that he was going to—the Union was going 
to spend a million dollars or more on a public relations program to tell the 
truth to the country about the Teamsters, and incidentally about Dave Beck. 
Well, whether or not the Teamsters Board would have made the money avail- 
able, that would have been a great waste of money. No amount of money, I 
venture to say ten times that amount, could have restored the reputation of 
this man, that he could have restored perhaps at no cost at all, had he seen fit 
to tell the story of the Teamsters and of himself when he had access to all the 
channels of public information that were available to him entirely without 
expense. 

Now in saying this, I don’t want to give the impression that I don’t think 
it’s a good thing to spend money for public relations within reasonable limita- 
tion. There have to be programs of public information and education, such 
as you afe carrying on here in Kansas, and you have a good one here, one 
of the best, and it’s important that it be carried on and I am sure Judge Wallace 
and John Shuart would agree when I would say it would be nice if there were 
a lot more money available for these legitimate necessary types of public re- 
lations activity. But I am saying, and I repeat, that the publicity effort is not 
going to be worth much if the good performance is not there in the beginning 
to back it up; and the good publicity will come if the performance is good, 
and if anyone doubts that, I cite only the case of the Federal Bureau of In- 
vestigation, as the best example of the kind of performance that merits con- 
sistently good publicity. 


Now I don’t want to give the idea either that from what I have said here 
that I am a pessimist about the future of Bar public relations. The legal pro- 
fession enjoys a great reservoir of public respect. The very fact that almost 
44,000 young people are studying law today indicates that they prefer it as a 
career to any other. And I think we are making some progress in letting people 
know about the good things that the Bar does all the time, and is doing. I 
think that is true both in the states and nationally. 
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I would like to say very briefly before I close just a word about one or two 
of the things that we are doing through the American Bar Association now 
in the public relations field. 


The ABA is just now launching a new national speakers bureau to make 
lawyers and judges available as speakers before important laymen’s organiza- 
tions at their national meetings. Its purpose is twofold: First, to make in- 
fluential laymen more conscious of the role of law in their lives; and second, 
to furnish a forum through which lawyers and judges can discuss some of the 
problems of the Bar and the courts before influential groups of laymen. More 
than 200 prominent men and women of the legal profession have consented 
to participate in this program, some of them the best judges and lawyers in 
the country. 


Now we ate doing something else that I think will interest you. We have 
just set in motion a plan to effect a closer working relationship with the tele- 
vision and motion picture industries. We hope through this program to grad- 
ually bring about an improvement in the portrayal of lawyers, judges and 
courts that you see, particularly on TV, and I say particularly, because as you 
know, some of them are horrendous. At least we hope to bring about—to 
eliminate some misrepresentation and inaccuracies that give the public a dis- 
torted conception of our courts and of lawyers. We have appointed as a liaison 
representative to these meetings, that is the motion picture and television in- 
dustries, a former writer, producer and director of 35 years’ experience in the 
motion picture industry. Now he will be given access by writers and producers 
to many scrips of legal dramas, legal shows, before they are produced, and he 
will endeavor to find those areas that’s in these programs which are unfair to 
the profession and which can be corrected before they are produced. And he 
will attempt to forestall these unfair and distorted portrayals of courts and the 
profession. Working with him will be a new legal advisory committee on 
television and motion pictures composed of ten lawyers in Los Angeles and 
New York, all of whom are experienced in the entertainment field. Their role 
is to offer consultation and guidance as to questions of legal ethics and pro- 
cedures during the time these dramatic productions are in process of being pro- 
duced, which is the correct time to try to bring about a correction, again com- 
plaints about these programs are necessary and desirable in some instances, 
but the horse is out of the barn, once it is on the screen. Now of course this 
arrangement is voluntary. Its success depends on the willingness of the indus- 
tries to cooperate. It is not censorship; but there has been an excellent response 
from the industry so far, and there is good reason to believe that they will 
welcome this collaboration, because they have no reason not to. They have no 
reason to deliberately misrepresent the legal profession, and I for one don’t 
think for a moment that is their intention. I think what we have seen for a 
number of years reflects a carelessness on the part of the industries that we are 
hoping to correct by making them aware that the legal profession is watching 
what they're doing. We don’t look for overnight miracles; but we do think 
that these are forward steps, which in time will produce some visible results. 
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DO WE NEED AN INTERPROFESSIONAL CODE BETWEEN 
THE BAR AND THE MEDICAL PROFESSION?* 


Editor’s Note: This was a panel discussion led by Ford Harbaugh, Welling- 
ton; other members were: 


Dr. Thomas P. Butcher, Emporia; 
Dr. Carl Volding, Wellington; 
Douglas Hudson, Fort Scott; and 
John Q. Royce, Salina. 


CHAIRMAN GILLILAND: The two lawyers who form two of the members 
of your panel are the Honorable Douglas Hudson of Fort Scott who needs 
no introduction; and the Honorable John Q. Royce of Salina. 

I would like to amplify my remarks briefly about the distinguished physi- 
cians who are honoring us with their presence. 

Dr. Butcher, who is a surgeon in Emporia, is Chairman of the Kansas Medi- 
cal Society’s Committee on Relations with the Legal Profession. He is shortly 
to become President of the Kansas Medical Society. 

Dr. Volding is a pathologist and surgeon and I personally consider him an 
expert on cancer. In my opinion he is perhaps the finest medical witness I 
have ever seen in a courtroom. 

I believe we are honored by their presence. 

Your Committee has accumulated copies of all the known codes to date. 
These codes primarily set out the working rules concerning the obtaining 
of medical records and reports, medical assistance in preparation for trial and 
medical testimony, as well as providing adequate compensation for physicians. 
Some codes go into the ethical limits of medical testimony, the problem of 
conflicting medical testimony, and efforts by attorneys to influence medical 
evidence. Others cover such practical necessities as choice of language by 
medical witnesses. 

An important feature occurring in several of the codes was a warning against 
either the doctor or the lawyer stepping outside his professional field and giving 
advice within the field of the other. 

As a preliminary, gentlemen, I have some questions which have been passed 
up, and anyone who has any questions, this is a small room, you can rise, state 
your question, and designate which member of the panel you wish to answer, 
and we will try to accommodate everybody. 

The first question I have, and I will ask Dr. Volding to answer it, is, why are 
doctors reluctant to appear in court? 

Dr. VoLDING: Thank you, Ford. Thank you for the very kind, charitable 
remarks, unjustified, I assure you. 

First of all, I do wish to state my own feelings in regard to this type of 


*Part of the “ * discussions during the Annual Meeting of the Bar Association of the State of 
Kannan 5 Within h reer 1 7 R. J. Gilliland, Section Chairman. 











322 The JOURNAL 


project, which apparently is before this group today. It sounds to me very 
sensible, and I feel sure that my earlier years in practice would have been much 
better if we had had specifically some sort of a code, for me, at least, to follow, 
or to bring me up a little bit in these matters. I have had to stumble along as 
all of us do without much guidance. It sounds to me like a very sensible thing 
for us doctors and you lawyers to get together on some sort of a code, or 
working arrangement or agreement or ethics, or whatever you might want 
to call it. 


I had the opportunity the last two or three weeks, Ford gave me this Wis- 
consin code, and in looking that over, it makes sense, and it looks like a good 
move. I feel sure that the doctors in Kansas would cooperate certainly fully 
to try to get this thing done. 

I think we could improve, actually, some of these codes that I’ve read, but 
basically they are very, very good. 

Now, the question, why do doctors object strenuously to being witnesses? 
They do, there’s no question about it. I hear it mentioned over and over again. 
On the street, I'll say “Hello,” and he'll say to me, “Don’t speak to me, I’ve 
got to go to court this afternoon.” And obviously he’s in rather a bad humor. 


I suppose there are several reasons. Of course it is a little inconvenient at 
times, the compensation isn’t very good, I don’t think those are so important, 
however. I think just basically it kind of goes back to this code business. The 
doctor, when he goes into court he’s in rather strange territory, he’s completely 
unaccustomed to it, and he certainly isn’t at home on the witness stand. He's 
perfectly at home in any situation that arises in his office, or with his practice, 
and he may be a surgeon that is capable of any emergency that exists, but not 
in a court case. He realizes his inadequacy, he realizes that he wasn’t trained 
for that. We didn’t have courses in this. We were doctors and not witnesses. 
And it’s something you have to learn to develop, and they just haven’t learned 
to develop it, and damned if they’re going to. They don’t like it. So I think 
in general they just don’t care much about it, and I think all the way through, 
to some extent, sort of don’t like the lawyer’s attitude, and they don’t like the 
whole business. 


So a code like this I think would help very materially in giving the doctors 
some suggestions as to what is expected of him, what is asked of him. He's 
a servant of the court, and a very valuable servant, and once he realizes that, 
and he’s not called up there just to be a goat or to be ridiculed or to be pushed 
around in some unethical manner that is unpleasant to him, I think it would 
help a lot. I think a high percentage of the doctors would be good witnesses 
and to actually enjoy it, and they would certainly not object. 


( Applause ) 
Mr. HARBAUGH: I have a question addressed to Mr. Doug Hudson. What 
about the doctor who is too busy to go to court? Mr. Hudson. 


Mr. Hupson: Mr. Chairman and members of our allied profession, the 
medicine, there’s a third, of course, and that’s the ministry. The three of us, 
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I like to think, go together. (Laughter) Medicine precedes the ministry, that's 
the last unction, and we follow up with the probate of the will. (Laughter) 


But these are just asides, concerning the question which has been propounded 
to me. I do wish that you honorable gentlemen of the medical profession 
would realize that the time of our profession and the time of the ministry and 
the time of the court is equally valuable as your own. 


Now I have noticed throughout the years that when we ask one of the cloth 
to be here to ask an invocation on our in-gathering. “In-gathering”, that’s an 
old Seventh Day Adventist phrase (laughter) which indicates they are making 
the annual collection (laughter) they call it in-gathering. But I notice that 
the gentlemen of the cloth are always here; and the gentlemen of the Bar are 
always here, but the gentlemen of the medical profession are never here. 
(Laughter) And I don’t say it, because they are busy, they are very busy men. 
And I certainly would not be one to cast aspersion upon representative of that 
noble profession who are here as our guests today to speak upon this program; 
but the fact remains, that there is a decision of the Supreme Court of Kansas, 
the citation of which I will furnish to anyone who is interested who is here 
in the audience to the effect that you don’t have to pay them a dime to appear. 
(Laughter) They are entitled to the same witness fee as anybody else. Of 
course if you haven’t made a few arrangements in advance and are relying only 
upon the subpoenaes served by the sheriff, you might find yourself in the 
same situation when you put your witness on the stand as the parties to the 
lawsuit used to find themselves before the late, honorable and dear friend of 
mine, John C. Pollock, who, of course, as a Federal Judge was entitled to 
charge the jury concerning the facts of the case and his own viewpoint of the 
facts, and the judge would say, “You are the sole judges of the weight and 
credibility of the evidence, but—(laughter) it appears to me that the plaintiff's 
testimony concerning the damages are challenged by the other testimony of 
very credible and substantial witnesses, and I want you to consider that when 
you go to the jury room, but you're the sole judges of the credibility (laughter) 
of the witnesses.” 


Well, I want to make this observation to you gentlemen of the medical 
profession, under what is called the Hippocratic Oath, is that right, the Hippo- 
cratic Oath. As I grew up at the turn of the century, the doctor and yourself 
were the sole and only people who were interested in your malady, and he 
was sworn to tell nobody about it, and if you had been to a carnival in those 
days, as a friend of mine, and you were in a little difficulty, you weren’t sup- 
posed to tell anybody about what happened there until three or four weeks 
later, but the doctor generally told his wife, and she told the sewing society, and 
it generally got around, but it was a violation of the Hippocratic Oath, and 
they weren’t supposed to do it. 


Well, the truth of the matter is that medicine has changed. There is hardly 
a case in which some of the fees aren’t paid by some sort of a medical society, 
Workmen’s Compensation Law, lawsuits are involved; but the doctors gen- 
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erally are carrying on under the old veil of secrecy which prevailed in a former 
day. 

Now I certainly should be the last to suggest to anybody that the medical 
profession has not made tremendous strides. I love the medical profession, and 
when they present their x-ray pictures, and know their stuff, I am for them, 
world without end; but the truth of the matter is, that we have a lot of the 
members of the medical profession, as we have of the legal profession, who 
have graduated from the days when I first practiced, when a fellow who was 
working and wanted to take a little rest had a sacroiliac strain which was com- 
pensable, and he graduated into an aggravation of an activation of an osteo- 
arthritic spine, and in recent years has graduated into something we never heard 
of in those days, and that is this spinus—what do you call it, doctor? Inter- 
vertebral disc. Never heard of it until about four or five years ago. (Laughter) 
And the hideous thing about it is this, as one who has practiced on both sides 
of the street (laughter), we have a client in the office today who has a leg 
gone, there isn’t any question about it (laughter). They haven’t actually am- 
putated it yet, but they are going to and everybody agrees that his leg is useless 
from here on out, and I want to tell you the ethical problem I discussed with 
my two sons when the boy came in the office, because the loss of a leg will 
only give him about a third of permanent total disability, and I said to Douglas 
G. and Howard, those are my sons, you know, we have office conferences all 
the time, you know, debate problems, see (laughter) and I generally lose them 
because the boys are a damn sight smarter than I am, but I talked to them 
about this problem, and I said, “Should we send this man, he’s just got a leg, 
there isn’t any question about it, should we send him to a lawyer that we know 
—JI mean two or three we know, or four or five we know—who could put it 
up into his spine with the doctors he’s got on his staff (laughter) and get 
him permanent and total disability?” It’s as simple as that. Should we do 
that? Or should we take it just for the leg he has? How would you decide 
that? (Laughter) Well, frankly, I don’t think we did it for the money. We 
concluded just to take the leg which he had, and forfeit the money that he 
could have received if he had gone into spinus processes or whatever the word is. 

But the doctors should cooperate more than they do. I say that, doctor, very 
sincerely. The doctors should cooperate more than they do. They don’t want 
to testify, and that’s a part of their business today. If a man goes to a doctor, 
he has an injury, and in the course of his injury he has a health policy, an 
accident policy, Workmen’s Compensation, damage suits, which most of them 
have out of these injuries, the testimony is a part of the doctor’s job; and it 
shouldn’t be necessary for us to just beg them to come in and testify for the 
man whom they treated. That’s my feeling about it. 


Thank you very much, Ford. It’s been a great pleasure to have been here 
with you. (Applause) 


Mr. HARBAUGH: Is there some member of the audience who has a ques- 
tion to address to the panel? I warn you, if you don’t have, we have some up 
here. So if there is someone who has something on his mind, speak up. 
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Very well, I will. Dr. Butcher, will you make such remarks as you care to 
on what subjects the medical profession would like to see included, what pri- 
mary subjects, in an interprofessional code between the two professions. Dr. 
Butcher. 

Dr. BUTCHER: Thank you, Mr. Harbaugh. I want to second Dr. Volding’s 
appreciation in being invited to be with you today. I also want you to know 
that I feel very humble. I am not about to be arrogant. I apologize in advance 
for defending the defense attorney (laughter) and intend to sort of stay within 
my baliwick, if I can. 

Really, as we have spent these few minutes here already I have jotted down 
a number of things that interest me and I am going to take advantage of this 
opportunity to make a comment or two before I come to this question you 


In the first place, I am not sure that the problem of the doctor who doesn’t 
want to testify is quite as acute as has been made to appear. I can recall as 
an interne at the general hospital, we used to look forward to these oppor- 
tunities to testify to the tune of $25.00 to $75.00. In those days that $25.00 
to $75.00 was pretty welcome and pretty important to us. And whereas we 
didn’t develop any legal acumen, we got to where just going in and sitting 
down and putting up our hands and swearing didn’t terrify us as much as it 
might have at one time. 

And then I came back to a little town on the Neosho and Cottonwood 
Rivers up here, and strange to say, I don’t, and I think the doctors in that 
community don’t, and some of my good friends are here in the crowd and I 
hope they'll take this back with them, we don’t feel that we are mistreated in 
that court. It’s a rather gratifying situation to me to walk in there five minutes 
late or something and have the judge be very courteous and say nothing about 
my being late, and the attorneys for both sides treat me courteously and greet 
me as an old friend and ask me in a polite way what I think about this and 
that and we have a friendly chat and we say, well now I know you're busy, 
and thanks for coming over, and that’s that. And so it has not been to us 
around there any sort of bitterness. I don’t think any doctors in Emporia have 
been irritated at the attorneys who have examined them or cross-examined 
them, and as far as I know the attorneys have not been greatly displeased with 
the physicians. That doesn’t mean we do a good job of testifying, it just means 
things are pleasant. 

Now there are some things I think we should bear in mind when we try 
to draw up a code that is to our mutual advantage, and certainly one of them 
is that we are both professional groups. 

We should bear in mind, too, that the physician is a little different in his 
approach to a patient’s problems. His concern bears a different facet. I won't 
say it’s a better one or one not so good, it isn’t that, but it’s different from 
the approach of the attorney. And as a result, he is out of water when he is 
off of home base, he is in an unfamiliar atmosphere, as Dr. Volding said, when 
he is in the court room, and he appreciates that fact and is humble about it 
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and simply tries to do what is asked of him in an ordinarily decent sort of way. 
I think for the most part he won’t have much trouble. 

But there are some things in which he can be helped. He needs to be in- 
formed about a good many things, and some of those things I’ve jotted down. 

Judge Hudson just made reference to the privileged communication. Frankly, 
we don’t know what our obligations, rights and responsibilities are with regard 
to privileged communication, and it’s up to you folks to help us define those 
things. . 

We had this case come up in Emporia recently. Let me illustrate. One man 
stabbed another man to death in a tavern. The doctor who was called to the 
scene of the crime was also asked to take a look at the man who survived. He 
was then called into court, or subpoenaed, and was told that he would be re- 
quired to give testimony concerning the injuries that the accused man had 
sustained himself. He asked we what his obligations and rights were with re- 
spect to giving that information, was that privileged communication for which 
he should have a release from the accused, or was it evidence that the court 
could demand independent of the man’s right to withhold that information. 
We didn’t know any answer. We talked it over. We talked to one or two of 
our attorney friends. And there are some points in that connection that still 
aren't entirely clear to us. It turned out it was all right because the defendant 
released this information and no issue was raised. But we need help along that 
line. 

We need to know when we are an expert witness and when we are not. 
The judge has told us here that he can call us in and not pay us a dime. Let 
me tell you judge, that you are not only right about that, but we don’t get paid 
a dime. (Laughter) I would like to go back over other testimony I have given 
and see what I have been paid for, and I'll bet you it isn’t 30%, and it wasn’t 
on a contingent basis, either. 


Mr. HuDsoNn: You've never been one of my witnesses. I’ve paid them. 
(Laughter) 

Dr. BUTCHER: But we don’t know what our rights are in that connection. 

I had a letter the other day from an attorney in Oklahoma. He said, “Please 
send us a complete transcript of your records on so and so’s case.” I looked 
the records up, and also looked up the financial statement. The patient owed 
me $75.00. I wrote the attorney back, and this was just a trial balloon. I 
didn’t care whether he received the records or not, and I finally sent them to 
him, but I said, “I'll be glad to send these records when I get paid for the 
services I rendered the patient.” He wrote back a two page letter explaining 
the patient’s circumstances, he didn’t have any money, and the only way he 
would ever get any money was so on and so forth. So I sent him the records 
without any stipulation. 

But we don’t know what our rights are with respect to compensation. I 
think that is one reason why we ate a little reluctant about this thing. You 
come in and we decide that you need to have your gall bladder out, it’s per- 
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fectly clear to us what our rights are; but when it comes to a legal situation, we 
don’t know. We wonder if maybe we are on shaky ground, we wonder if it 
begins to look like collusion, we wonder at just what point a legitimate fee 
can be filed and at what point we are on territory that is a little bit uncertain, 
and for which we might get into trouble. 

And I would like to ask a question about this film we just saw. Why should 
a doctor have to state his fee unless the attorney states his fee, and is it cus~ 
tomary, Judge, for the attorney to state his fee? (Laughter) 


Mr. Hupson: The truth of the matter is that I have never been asked, but 
I think if I should be asked about what my fee was, I would say that I would 
be ashamed of it, in accordance with the NACCA rules of 50%, mine would 
be so measly that I would be ashamed to state it. (Laughter) 

Dr. BUTCHER: Thank you. Now we don’t know when we are experts and 
when we are ordinary witnesses. We have been told to think of ourselves at 
different times in different capacities, and I think it would be well if in the 
code they would make that clear. I think it also might be appropriate if a 
doctor on entering the courtroom would be permitted, and perhaps he is per- 
mitted, to say to the Judge, “Sir, Your Honor, am I here as an expert, or am 
I here as an ordinary witness?” And then be asking along the way what his 
obligations and his rights are as testimony is requested. 


Now here’s an interesting question, and one I would like some help on, I 
have had it come up. What are the rights of the plaintiff who has sustained 
a disabling injury who might be rehabilitated by an operation which he de- 
clines? Is he obligated to accept surgery, if surgery stands a reasonable chance 
to restore him, in view of the fact that in every case there is a calculated risk 
in surgery, and don’t let anybody tell you that there isn’t. Any time you go to 
sleep under an anesthetic, there is a calculated risk. It is small and it may not 
be much greater than when you take your car and drive home from this meet- 
ing, but it is a risk and it can happen; and so when a patient is told, you must 
submit to, let us say an amputation or reconstructive operation, or forego your 
compensation, a patient, let us say is on full disability at the time. What right 
does he have to decline that reconstructive procedure and to what extent is 
he obligated to accept it? I don’t know. I would like to. 

Now just one other thing I'd like to mention to you. I think as a legal pro- 
fession you have a very real obligation to your client not to make him a cripple. 
We have a name for the things that doctors do to people that cause people to 
be worse, and we call it I-astrogenic, to give you a technical term, which you 
may know. I have never heard a word for the things that an attorney does to 
a client who has sustained a minor injury and who has magnified that injury 
not by direct persuasion but by inference and by the implication of the green 
back “fold-us” to the point where he does become a real cripple, and I have 
seen it happen and I can name names. I do not point a finger of responsibility 
for the patient having arrived at that status at the attorney; but I do suggest 
that the attorney has a moral obligation to help that patient along his road to 
recovery and not to encourage him in his recourse to further disability. And 
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I can illustrate that by one very simple problem that we see. Here is a man 
who has torn and dislocated a cartilege in his knee for which a surgical opera- 
tion is a cure. Now there are three categories, we'll take only two. Let’s take 
the fellow who does that, as it happened in our town, while working for a coal 
company back in the days when we used coal. He stepped from the coal truck, 
twisted his knee and dislocated his cartilege. He had an operation by a com- 
petent, trained orthopedic surgeon. He never recovered the use of his leg. 
Let’s put along with him the GI’s that we saw in the Army, the boys who had 
been on duty out in rigorous field conditions and who were brought in to the 
hospital and who were operated upon for cartilege injuries in the knee who 
would take 6 months to get well and then probably wind up with some type 
of partial disability in the knee. Then we put over against that the young 
farmer who was matried two years ago, has a baby a year old and is anxious 
to get the oats put in and who tears his cartilege in his knee at Christmas time. 
We'll have him back planting oats in February, and his leg will be just as good 
as it ever was. And the whole difference is in motivation, and just as soon as 
that fellow has no reason for staying ill, and the young farmer who has no 
insurance and who had no compensation and no workmen’s law behind him 
to help him out and who isn’t getting a billet in the hospital instead of on his 
duty in the Army, but who wants to get back in the field, he’ll be back with 
a good leg and no disability within six weeks. 


Now I suggest to you when you accept a case in which the amount of dis- 
ability is relative, probable, indefinite, that you can, if you’re not careful, and 
I charge you this is a serious thing, I am not talking financially now, I am just 
talking of moral obligations to the client, you can be responsible, if you aren’t 
helping that fellow—I don’t see how you can represent his financial interest 
and at the same time his health physically, there’s a dilemma there, and yet 
he can be made to perpetuate that injury to the point where he does get atrophy, 
where he does get joint changes, to where he is actually disabled, and that may 
never be a properly functioning knee again. 


I have talked too long already, Mr. Harbaugh. I hope you will forgive me. 
(Applause ) 


Mr. HARBAUGH: A couple of pretty capable physicians we are honored 
with today. Somebody wanted Mr. Royce to answer a question. What can be 
done about the doctor who advises his patient not to consult a lawyer? 


Mr. Royce: Mr. Harbaugh admitted some of these questions might be 
planted. This one must have been, since I’m sure nobody wants to hear from 
me. I was put up on the panel to make it balance, so that there would be two 
lawyers to balance the doctors over on the other side. I have recently, oh in 
the last four years, been on the Judiciary Committee in the legislature and in 
the Legislative Council, and I find that other lawyers aren’t ever particularly 
interested in my Opinions on anything, nor in any other lawyer's opinions. 
We are fortunately in the profession where we all have our own ideas, and 
apparently are going to do it our own way. 
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On this particular question, that is a thing that has come up, not particularly, 
don’t see your lawyer, but when you see him, this is exactly what you ought to 
get. I am acquainted with some doctors that do try to practice law. I’ve never 
thought by simply writing a code you could get much done. You can have a 
lot of words on a piece of paper, but the medical profession and the legal 
profession would probably still do it the same way anyway. It might be some 
help. I think we all recognize that we shouldn’t advise on the doctor’s prob- 
lems, that is, we shouldn’t try to cure the patient; but I don’t think the doctors 
should advise the patient as to his legal rights. And it might be that if we had 
a code, the doctors certainly are interested in their Hippocratic Oath. Maybe 
we could make them take an oath to support the Interprofessional Code, and 
have some cure for that problem. (Applause) 

Mr. HARBAUGH: Has any question occurred to any member of the audience 
at this time? 

QUESTION: (Dean Moreau) Well I would like to ask the doctors if as a 
rule they have a close enough relation with individual lawyers to go to the 
lawyers when they have a case and they have these legal questions, and say now, 
“Will you advise me what my rights are as to how far I testify”, or do they rely 
on the counsel representing the witness to do that? 

Mr. HARBAUGH: Dr. Butcher, can you handle that? 

Dr. BUTCHER: Well speaking personally, I don’t hesitate to call on one or 
two or three of my friends on the telephone and just ask for a curbstone 
opinion. I do it frequently. Quite independently of the case, I don’t necessarily 
discuss the details of the case, but I state a hypothetical situation. 

Mr. HARBAUGH: Anybody else? 


QUESTION: (Dean Moreau) Mr. Chairman, this discussion is very interest- 
ing, indeed, and calls to mind a statement by a great Justice in a medical case 
in which he said, “The uncertainty of the law is proverbial. The uncertainty 
of medicine is not less so.” Now I was wondering, I was interested in what 
Dr. Butcher had to say here, are you trying to draw the line between objective 
and subjective justice? And where do we draw it? I should like to ask Mr. 
Hudson to comment on that, too, if he would. 

Mr. HuDson: Dean Moreau, you have called upon one who is delighted 
to add his verbiage to this discussion. (Laughter) Your question is phrased 
in polished syllabic terms. (Laughter) As I understand it, your question is 
the difference between objective and subjective symptoms? Justice, subjective 
and objective justice. 

DEAN Moreau: And which do you like? 

Mr. Hupson: Well, I'll tell you what I like. (Laughter) I like the kind 
of justice that returns a verdict in my favor. (Laughter) And I don’t care 
whether you call it subjective or objective, or whatever you ascribe to it. You 
know in the old courthouse there in Bourbon County where I have been prac- 
ticing law 43 years, you wouldn’t imagine that, a young fellow like myself, 
to think that I’ve been practicing that long, but in the old courthouse jury 
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room, that was in the days when they had no baffles against the conveyance 
of sound, and you could hear the jury in there battling away, and in those 
days you kept them up all night. 


And I want to tell you folks something—now this is beside the point—this 
is beside the point—but we are opening our hearts up here today, one to 
another (laughter). 


The only case that I ever really snitched was the case of Riffleburger against 
the Frisco, old lady Riffleburger was down along the Frisco bridge fishing one 
Sunday afternoon, it was a nice Sunday afternoon, and she was fishing off the 
Frisco bridge and the Frisco train came from the north, and they had a fair view 
of old lady Riffleburger for a mile, and the engineer saw, or should have seen 
her (laughter) down on the bridge fishing for catfish. But with unabated 
speed—lI had a boy who was up at the crossroad a mile north of there—who 
saw the engineer look out of his cab, like this, and spied the old lady down 
there on the bridge, and he said to himself (laughter) “Ill teach that old lady 
not to fish off of our bridge (laughter), and he proceeded on with unabated 
speed and catapulted the old lady into the creek and fractured her hip and laid 
her up in her little shanty, which was a trespass upon the Frisco’s right-of-way 
(laughter), and that was 42 years ago, and I just happened to drop by her old 
shanty one afternoon (laughter) and commiserated with the old lady 
(laughter) and we just sued the Frisco over that, for their own misconduct 
in practically attacking the old soul, while she was on the bridge. (Laughter) 
Now old “Wash” Lilleston, God bless him, he represented the Frisco in those 
days, and he came over to defend that case. Now the first year I practiced, I 
got a $1100.00 verdict against the Frisco, and I said, “That’s where the money 
is.” (Laughter) So I was going back (laughter) for a double-dip on this case. 
And old Wash just put his foot upon the rail before the jury and just talked 
the whole jury out of anything, and I was out my trip over to the shanty, and 
the ambulance call which I paid, transporting her back and forth to the court- 
room (laughter), and that taught me a lesson. I have never snitched any busi- 
ness since. I mean, not actually. (Laughter) I don’t mean that I haven’t gone 
to insurance conventions and talked to the general counsel of the company and 
told him that I was available, or things like that, but I mean actually to go out 
like that—like some of you Wichita boys are still doing. 


Well, Ford, I want to say this to Ford Harbaugh, he’s one of my dear friends, 
and when he asked me to appear on this panel, I told him, I said, “I don’t have 
anything to bring to these boys.” I said, “These are young men, and they are 
brighter than I am. Most of them have got degrees. You see, I don’t even 
have a degree that’s mentioned. You see I am not a law school lawyer, I am 
a graduate of George Washington University night school, three years, and in 
those years they gave a degree called Bachelor of Law, and when anybody 
writes me from a directory or anything of that kind and asks me about degrees, 
I always tell them I am a Bachelor of Law, and they think I am an ignoramus 
and they make me an LLB, but I’m not. 
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It’s been great fun to be here with you, and I appreciate, and I know you 
do, these eminent doctors who appeared on our program, it is a great compli- 
ment to us that they have appeared here, and it is a field in which we need 
much better understanding than we have between the doctor who is always 
late in the courtroom (laughter) and who acts like he is there just by giving 
us a favor of his presence, but as a matter of fact for two dollars and a half, 
if that’s the present witness fee, you can get him there, and put him in jail for 
contempt if he doesn’t appear. (Laughter) 

Thank you very much, folks. 

(Applause ) 

Mr. HARBAUGH: Now that, Dean Moreau, is the best definition of ob- 
jective justice you have ever heard. (Laughter) 


QUESTION: (Mr. Ferguson) I would like to direct a question to Dr. Vol- 
ding. I wonder if he would comment on what he, as a medical witness, would 
criticize both on the part of lawyers, either on direct or cross-examination. 

Mr. HARBAUGH: The fact that Mr. Ferguson is my associate has nothing to 
do with the fact that that is an excellent question, Doctor. 


Dr. VOLDING: That’s a toughie, Bill. Of course, actually as far as I am 
concerned, I think I am the wrong fellow to ask that. I honestly haven’t had 
any criticism. That sounds silly, I suppose, but I really haven’t. I can’t think 
offhand, this is all very extemporaneous, but I can’t think offhand of any 
time that I was really disgusted with the process of justice or with the court+ 
room procedure. I know that doctors do have gripes, definitely, in the way they 
ate handled. I believe that if the doctor does his part honestly, and realizes 
what he’s there for, and states the truth, and nothing more, just what he knows, 
I believe he’s going to be well handled or treated. I honestly don’t see any rea- 
son for concern. After all, if a doctor is going to gripe about the way he is 
managed in court, maybe he had better look in the mirror. Maybe he isn’t 
quite doing his part. I believe that. You guys have got to win a case occasion- 
ally, and you pull out a few stops that you ordinarily wouldn’t, and the doctor 
isn’t quite used to that treatment. It’s all part of the game. I don’t think it 
should ruffle anyone. 


I can add one remark to our court down in Sumner County. I saw Judge 
Ready here a while ago. Some years ago, not quite 43 years ago, but it is sure 
piling up fast, when I started to practice, I remember one of the early times I 
went over to court, and Judge Ready, I saw him just before and I was the 
Judge’s neighbor, he lives just across the alley, and I knew him quite well, and 
I said, “Judge, I’m scared to death of this deal.” And he said, “Carl, you don’t 
need to worry about a thing. Heavens, you’ve got the thing by the neck. All 
you have to do is tell them what you know about it, what you believe, and 
that’s it. And don’t try to imagine anything, don’t try to answer any questions 
you can’t answer, just be yourself and tell them what you know.” And in about 
30 seconds he did more to my nervous system than I think anybody has ever 
done in that length of time, and I have not had any trouble since. And I can 
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say our courtesies down there in Sumner County have been exceptionally good 
on all scores, and I’ve been up to Wichita, and I marvel at the courtesy ex- 
tended by the Judge and by the court. 


Mr. HARBAUGH: Thank you, Carl. 


I have been asked by your Committee, to bring, before I call on another 
gentleman here, one very serious suggestion, to you. That is this, that your 
committee in working with the medical profession at the local levels has found, 
we believe as a fact, that a great many of the general practitioners appear very 
seldom in the court room, and they simply do not understand what is expected 
of them, or how to go about it. If you are calling an inexperienced medical 
witness, your committee strongly recommends to you and ourselves that you 
spend a great deal of time with that man and orient him before you call him. 


Now, is there another question from the audience? 


QUESTION: I would like to direct a question to Dr. Butcher. What is the 
medical association doing to disseminate information to the doctors as to what 
is expected of them by way of witnesses? 


Mr. HARBAUGH: An excellent question. 


Dr. BUTCHER: I can’t answer that. I don’t know of anything. We do have 
this committee, we are intending to work with you in working out a code, and 
when that code has been worked out, we will disseminate that among our phy- 
sicians. We would also welcome any suggestions you may have in that regard. 


Mr. HARBAUGH: I might explain that this thing has just started, all the 
codes in the United States are brand new, and it’s only this year that any effort 
has been made really in either profession in Kansas to solve some of these 
problems. 


Is there another question? 


QUESTION: Ford, I want to ask, I don’t care who answers it, what are you 
going to do with a client that has a fracture that you definitely know who 
should have an orthopedist or at least a general surgeon to handle but it’s being 
handled by some doctor who should confine his practice to obstetrics or in- 
ternal medicine. Dr. Smith, who is a surgeon or an orthopedist, he won’t do 
anything about it without the consent of the doctor that’s handling it, and of 
course you don’t like to just haul off and tell them the doctor you have isn’t fit 
to handle this case, but how are you going to get out of it? I have one case I 
know was more of a malpractice case than a bad arm, because the doctor that 
was handling it simply was a general practitioner and had no business handling 
a fracture of the type that this lady had, but what are you going to do? Can 
you tell them that you ought to go to Doctor Jones, who is an orthopedist or 
a surgeon, and then Dr. Jones says, “Well, I can’t get into that case unless 
Dr. Smith asks me to.” 


Mr. HARBAUGH: Dr. Butcher is now going to solve all your problems. 
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Dr. BUTCHER: May I ask you a question. Supposing that we feel that a 
patient is in the hands of an attorney that shouldn’t be handling his case, what 
should we do about that? I am not smarting off at you, I do mean it. 


QUESTION: But you raised the question a while ago, it was brought into 
the discussion, I don’t remember by who, but— 


Dr. BUTCHER: Get the patient well, you mean? 
QUESTION: What will the lawyer do to get him well? 


Dr. BUTCHER: Well, I think you have hit upon a question that we can’t 
answer. Let me illustrate. In a hospital that is in any way supported by public 
funds, any man who is licensed to practice medicine in the State of Kansas may 
undertake any operation that he sees fit to undertake, and even those of us 
who know he is not qualified have no control over that situation, under the 
law. I would like to see something done about that, but I think it is going to 
have to originate probably in the legislature, but the fact that the man is prac- 
ticing under a license, M.D., clears him for anything. The fact that he’s not 
an orthopedist, not a surgeon, and not a specialist under any of the Specialty 
Boards has no bearing on the case as regards his right to take care of that pa- 
tient. I think, however, that in most instances you will find that the doctor 
himself will cooperate with you if you will talk it over with him and say, 
“Here, we are not getting well. We are not getting along as we would like to. 
How would you feel about it if we would take this patient to an orthopedist” 
or to whomever you feel you should, and I think in most instances the doctor 
would welcome consultation. Any doctor who does not welcome consultation 
when honestly suggested, seriously suggested and not simply trying to trap 
him, I think leaves himself open to serious question. 


Mr. HARBAUGH: Gentlemen, our time is up, it is four-thirty. Thank you, 
and we appreciate you doctors being with us. (Applause) 
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JOINT TENANCY RE-VISITED* 


By JAMES D. DYE 
Of the Wichita, Kansas, Bar 


In 1953 I prepared a paper on the subject “Joint Tenancy and its Disad- 
vantages” which was subsequently published in the May, 1953, issue of the 
Journal of the Bar Association of the State of Kansas. 


Since my original paper we have seen the enactment of the Internal Revenue 
Code of 1954 which made material revisions in the gift, estate and income tax 
treatment to be accorded jointly owned property. Furthermore, our legislature 
and the state and federal courts have given additional consideration to problems 
arising out of this type of property ownership with the result that certain of 
the observations and conclusions pertinent to the law as it existed in 1953 and 
prior years are deserving of further consideration at this time. 


These remarks are not intended to deal to any degree with the question of 
the merits or demerits of the practice of taking title to property in joint owner- 
ship form. There have been many articles, including mine, dealing with the 
problem, and generally condemning the practice; and the Bar Association has 
published and circulated its own pamphlet on this question. There is little that 
could be said or written from the standpoint of the practicing lawyer that would 
be helpful on this general issue. 


In these circumstances I propose to deal only with those changes in the law 
in recent years which have some bearing upon the general problem and will 
eliminate as far as possible any repetition of argument either for or against the 
practice of holding title in this manner. 


CURATIVE LEGISLATION—KANSAS LEGISLATURE 


The amendments to G. S. 1949, 58-501, by the 1955 legislature will be of 
general interest to all lawyers. Joint tenancies as existing at common law were 
recognized under our Kansas Statute only where it was clear by the grant or 
devise conveying property to two or more persons that a joint tenancy, rather 
than a tenancy in common, was actually intended. Our statute was silent as to 
the form or manner of creating the joint tenancy and as to the class or classes 
of property in which a joint tenancy could be created. This gave rise to many 
questions in the minds of members of the Bar in dealing with the question of 
joint tenancy. 


Examination of titles disclosed instances where joint tenancies were created 
between spouses and others through the medium of a conveyance to a third 
party (straw man) who would in turn reconvey to the grantor and his spouse 
in joint tenancy. In other cases property owners, for reasons personal to them- 
selves, were attempting to create a joint tenancy in themselves and their spouses 
by a direct conveyance to themselves and their spouses as joint tenants. In the 





*Part of the ‘‘Section discussions during the Annual Meeting of the Bar Association of the State of 
Kansas, at Wichita, April Me eS tgs 7: 











Joint TENANCY RE-VISITED 335 


case of both types of transfers we would encounter deeds prepared by laymen 
or unskilled draftsmen in which the granting clause spelled out a conveyance 
in joint tenancy with the habendum clause running to “the grantees, their heirs 
and assigns” or containing other language equally inconsistent with the grant- 
ing clause. Furthermore, a substantial amount of personal property was being 
held in joint tenancy. 

If the basic common law concept of a joint tenancy applied, there was sub- 
stantial question as to whether a direct conveyance by one owner to himself and 
spouse or by two cotenants to themselves as joint tenants gave rise to that 
unity of title essential to a joint tenancy. There was the question in those deeds 
in which the granting and habendum clauses were in conflict as to which clause 
controlled and the question as to whether a joint tenancy could be established 
in personalty as well as realty. These questions were all substantial in char- 
acter. Furthermore, there was a question as to the effect of the levy and sale 
upon execution of the interest of a joint tenant upon the joint tenancy. Our 
court in one decision (Berry v. Berry’s Estate, 168 Kansas 253) a Will case, 
had held generally that a joint tenancy was the subject of severance. 

The legislature in 1955 attempted to solve these problems by an amend- 
ment to G. S. 1949, 58-501, by adding the following curative provisions among 
others: 

“Where joint tenancy is intended as above provided it may be created by: (a) 
Transfer to persons as joint tenants from an owner or joint owner to himself and 
one or more persons as joint tenants; (b) from tenants in common to themselves 
as joint tenants; or (c) by co-parceners in voluntary partition to themselves as 
joint tenants. Where a deed, transfer or conveyance grants an estate in joint 
tenancy in the granting clause and such deed, transfer or conveyance has a haben- 
dum clause, inconsistent therewith, the granting clause shall control. . . . The pro- 
visions of this act shall apply to all estates in joint tenancy in either real or per- 
sonal property heretofore or hereafter created and nothing herein contained shall 
prevent execution, levy and sale of the interest of a judgment debtor in such 
estates and such sale shall constitute a severance.” (L. 1955, Ch. 271) 

This same amendment provides that in the case of the death of a joint tenant, 
a certified copy of letters testamentary or of administration, or in the absence 
of probate a certificate establishing such death, or an affidavit from a responsi- 
ble person who knows the facts, shall constitute prima facie evidence of such 
death, and that in cases involving real property such certificate or affidavit 
shall be recorded in the office of the register of deeds in the county where the 
land is situated. 


Thus, it will be seen that while the Legislature did nothing to the status of 
jointly owned property, it did attempt to cure retroactively and prospectively 
some of the problems occasioned by the attempts of property owners to utilize 
this method of holding title to property. 


CHANGES IN THE KANSAS INHERITANCE TAX LAW 


Prior to 1955 the position of the Kansas Inheritance Division as to the tax- 
ability of property passing in joint tenancy had been in doubt. During one 
period of time no attempt to tax property passing in this fashion was made. 
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Subsequently the Inheritance Tax Regulations were amended to provide for 
the inclusion for inheritance tax purposes of one-half the value of the property 
passing on the death of the deceased joint tenant. The basis or authority for this 
regulation was of doubtful validity since the Kansas Inheritance Tax law, un- 
like the Federal Estate Tax law, then made no mention of property passing in 
this fashion as being included within the class of successions reached and did 
not specifically provide for a tax on this class of property as it did in the case 
of other types of property interest reached under the statute. In this situation 
it was an open question as to whether this class of property could be taxed to 
any extent. In view of the inheritance tax credit allowable for federal estate 
tax purposes and the alternate provisions of the inheritance tax law providing 
for a tax equal to 80% of the basic federal estate tax, the tax consequences 
of the position taken by the Kansas authorities were seldom sufficient in 
amount to justify substantial argument. 


The Legislature in 1955 took cognizance of this probable omission in the 
inheritance tax law and amended G. S. 1949, 79-1501 to specifically include 
in the class of taxable property, that passing upon the death of a joint tenant 
and to specifically tax distributees of estates by reason of their succession as a 
surviving joint tenant (L. 1955, Ch. 400). After the enactment of this legis- 
lation, the inheritance tax regulations were amended to provide that in estates 
of persons dying on or after July 1, 1955, joint assets are taxed in their entirety 
except that part proven to have been contributed by the survivor which, 
the regulation now states, is the rule adopted by the Internal Revenue Depart- 
ment in connection with Federal estate taxes. The burden of proof of con- 
tributions is placed upon the surviving joint tenant as in the case of federal 
estate taxes (Reg. 1956 (5), P. 9, 10). As a result of this amendment the 
inheritance tax law and the federal estate tax law are clearly in accord as to 
the degree of inclusion in the estate on the decedent of jointly owned property. 


CHANGES IN THE FEDERAL GIFT TAX LAw As AFFECTING 
JOINTLY OWNED PROPERTY 


Prior to 1954 the gift tax regulations specifically provided that the creation 
of a joint bank account by the owner of funds with another resulted in a gift 
when the latter to the extent that he or she made withdrawal from the funds 
for his or her own benefit. The Regulations further provided that if an in- 
dividual purchased property with his own funds and had title conveyed to 
himself and another as joint tenants with right of survivorship but which right 
might be defeated by either party severing his interest, there was a gift at the 
time of purchase to the other joint tenant of one-half in value of the property. 


Reference to the decision of our court in Berry v. Berry’s Estate, 168 Kansas 
253, and the statutory recognition by the 1955 Legislature of the severability 
of the joint tenancy through levy and sale of the joint interest of a judgment 
debtor makes it clear that the right of severance exists in Kansas and that the 
taking of title in joint tenancy in Kansas gives rise to gift tax consequences 
absent any statutory exceptions. 
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The 1954 Revenue Act made a material change in the gift tax consequences 
of the creation of a joint tenancy in real property as between spouses. (I.R.C. 
2515) This section now provides that the creation of a joint tenancy in real 
property by one spouse alone, or by both spouses, and additions to value thereof 
in the form of improvements, or through reduction of indebtedness shall not 
be deemed to be transfers (gifts) regardless of the proportion of the consid- 
eration furnished by each spouse, unless the donor elects to have such creation 
of the joint tenancy treated as a gift. The election to have the transfer treated 
as a gift is made or exercised by including the transfer in the gift tax return 
of the donor for the calendar year in which the joint tenancy was created or 
the additions made to the value thereof, filed within the time prescribed by 
law, and irrespective of whether or not the gift exceeds the $3,000 exclu- 
sion for gifts to any one individual as provided by IR.C. 2503 (b) (LR.C. 
2515 (c)). 


Where the creator of the joint tenancy in real estate does not elect in a 
timely gift tax return to have the transfer considered as a current gift, he is 
then considered to have made a gift, upon the subsequent termination of the 
joint tenancy other than by reason of the death of a spouse, to the extent that 
the proportion of total consideration furnished by the spouse, multiplied 
by the termination proceeds (sales price in cash or other property) exceeds 
the value of the termination proceeds received by such spouse. 


While this new Code provision affords partial protection against unantici- 
pated gift tax liability or loss of gift tax exemptions and exclusions through 
the creation of joint tenancies, it can nevertheless add further confusion to the 
overall problem. The exemption applies only to real property placed in joint 
tenancy ownership as between spouses. It has no application in respect of joint 
bank accounts, stocks and bonds, and personal property in general which may 
be taken in joint tenancy by the spouses, nor will it apply in the case of real 
property taken in joint tenancy by a parent and child. Furthermore, since the 
general public has been quite universally unaware of the liability under the 
old law for current gift tax returns in respect of joint tenancies created within 
the year, it is hardly to be assumed that the individual spouses will be suffi- 
ciently informed of the elective features of the new Code to file a timely gift 
tax return and make an election to treat his transfers to his spouse as current 
gifts if he were otherwise disposed to make such election. 


Looking ahead to the gift tax procedure and problems under present law, 
it will be seen that there will be situations, as existed under prior law, where 
the creator of the joint tenancy in realty and personalty will have been con- 
sidered to have made current gifts, chargeable against exclusions and exemp- 
tions, and taxable depending upon amount. In those cases arising after the 
Revenue Act of 1954 and involving joint tenancy in real property held by the 
spouses, the gift tax problem will arise on subsequent disposition of the prop- 
erty, involving a determination of cost of the property, the contributions by the 
respective spouses and the proportion of sales proceeds retained by each as com- 
pared to their respective contributions. In the case of a joint tenancy in per- 
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sonalty the gift problems may be current or future depending upon the class 
of property involved. The 1954 Code provision presents another interesting 
opportunity for problems in that in the section affording special elective treat- 
ment for real property taken in joint tenancy with the spouse, it speaks of the 
creation of the joint tenancy in real estate in the spouse—additions to the value 
thereof in the form of improvements and reductions in indebtedness thereon. 
It is conceivable that the property could have been acquired in one year, sub- 
ject to indebtedness, the indebtedness paid in a subsequent year and valuable 
improvements added in even a later year. Presumably you could have varying 
elections in each year. Also if there was no election to treat any one of these 
acquisitions as current gifts, you could have a problem extending over several 
years in determining each joint tenant’s contributions. This section leaves many 
questions unanswered. 


The change in the gift tax provisions of the Code, as relating to joint ten- 
ancies in real property involving spouses will no doubt complicate the problem 
of rearranging clients’ estates involving existing joint tenancies in order to pro- 
vide for passage of their property by Will and as a part of an effective estate 
planning job. Under the old law where the gift, if any, had been made at the 
time of acquisition of the property in joint tenancy it was possible to sever the 
joint tenancy and create a tenancy in common in the spouses without current 
gift tax consequences on the theory that the severance of the joint tenancy and 
creation of a tenancy in common created no additional gift. Under the new 
law, and where the spouse did not elect to treat the acquisition of the real 
property and the subsequent reductions in indebtedness, or additions to value, 
as current gifts the severance of the joint tenancy and creation of a tenancy 
in common would give rise to current gift tax considerations. Presumably, 
the corrective procedure in this class of cases will entail a reconveyance by the 
one spouse of her interest to the spouse who furnished the consideration for 


the property. 

For examples of the type of problems created in the Federal estate tax field 
as a result of intended curative transfers by joint tenants, it would be well to 
read Estate of F. K. Sullivan, 175 Fed. (2d) 657, and Estate of N. Koussevet- 
sky, 5 TC 650. 


CHANGES IN ESTATE TAX TREATMENT OF JOINT TENANCY ESTATES 


The 1954 Revenue Act made no changes in the estate tax treatment accorded 
estates in joint tenancy. The applicable Code section (2040) still requires the 
inclusion in the gross estate of the decedent of the value of the interest held as 
joint tenants by the decedent and any other person—or the proceeds of joint 
bank accounts—except such part thereof as may be shown to have originally 
belonged to the survivor and never received nor acquired by the survivor from 
the decedent for less than adequate and full consideration in moneys worth. 
Accordingly, we will have the problem of identifying the amount of the sur- 
vivor’s individual contributions in order to exclude any portion of the value of 
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the jointly owned property or joint bank accounts from the decedent’s gross 
estate. 


INCOME TAx CHANGES UNDER THE 1954 REVENUE ACT 


The 1954 Revenue Act provided a substantial amount of relief from an in- 
come tax standpoint to the individual who succeeds to property as a surviving 
joint tenant. 


Prior to 1954 the rule under both the Federal and Kansas income tax laws 
was to the effect that the basis of property in the hands of the surviving joint 
tenant for computing depletion, depreciation, and gain or loss on subsequent 
sale was the cost or adjusted basis of the property in the hands of the decedent. 
Thus a property acquired at a cost of $5,000 and included in the estate of the 
deceased joint tenant at $10,000 would retain a basis of $5,000 less deprecia- 
tion allowable to date of death, with the result that a sale of the property at 
the date of death value of $10,000 would result in gain of $5,000 or more. 
The property did not take the date of death value of $10,000 or stepped-up 
basis because it had passed by gift rather than by devise, bequest, or inheritance. 


The 1954 Revenue Act attempted to alleviate this situation by providing 
in IRC 1010 (a) that in the case of property acquired from a decedent after 
December 31, 1953, which by reason of death, form of ownership or other 
conditions, is required to be included in a decedent’s gross estate for estate tax 
purposes, such property shall take as its basis the fair market value or estate tax 
value at which it is included in the estate of the decedent, with the further lim- 
itation that if the property in question is acquired before the death of the 
decedent, the new basis shall be reduced by the amount allowed to the tax- 
payer as deductions for exhaustion, wear and tear, obsolescence, amortization 
and depletion on such property before the death of the decedent. 


This new provision will allow the stepped-up basis not only in the case of 
jointly owned property of the decedent but will apply in the case of lifetime 
transfers included in the estate as being in contemplation of death, transfers 
with retained life estates, and transfers in trust which, because of retained 
powers over corpus or income, are required to be included in the gross estate. 
In short, if the property is includable in the gross estate, the recipient of the 
property now gets a stepped-up basis for depletion, depreciation and gain or 
loss on subsequent sale even though it did not pass by devise, inheritance or 
descent and distribution. 

While the 1954 Code alleviates to considerable extent the basis and Federal 
income tax objections originally voiced in respect of jointly owned property, 
there has been no corresponding change to date under the Kansas income tax 
law. Accordingly, there is no date of death or stepped-up basis for jointly 
owned property passing on the death of the deceased joint tenant for state in- 
come tax purposes. 

Furthermore, the 1954 Code does not eliminate the entire income tax ob- 
jection in the case of depletable or depreciable property held in joint tenancy. 
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Under the proposed regulations it is intended that where a depreciable prop- 
erty is held in joint tenancy by the decedent and spouse, the date of death value 
is to be reduced by one-half the depreciation sustained to date of death. If we 
assume $10,000 in depreciation sustained prior to decedent’s death with the 
property being included in the estate at $40,000 the new basis would be 
$35,000 ($40,000 — 1% of $10,000). 


' CURRENT CourT DECISIONS INVOLVING JOINTLY OWNED PROPERTY 


mee, A relatively recent case involving joint savings and loan accounts is that of 
lof { In Re Estate of Fast, 169 Kan. 238. There a single lady having some $2,000 
2 in her own right entered the real estate business with an individual named Fast. 
bs le She later entered marriage with Fast who neglected to inform her of his failure 
Cd to obtain a divorce from his first wife. The two had a joint savings and loan 
or account. The controversy arose on Fast’s death as to the nature of the account 
144E between the first Mrs. Fast and the second Mrs. Fast, and the issue presented 
14 430, to the court was whether the savings and loan account constituted a joint 
~433 tenancy which the second Mrs. Fast took as survivor under the contract, or a 
tenancy in common in which event the first Mrs. Fast would share. 


The court after scrutiny of the application for the account and its terms held 
it to constitute a joint tenancy with right of survivorship, specifically holding 
(1) that under our statutes a joint tenancy may be created in personalty as 
well as realty, (2) that in Kansas the common law presumption favoring joint 
tenancies has been reversed and that in construing written instruments they 
will be regarded as creating a tenancy in common unless it clearly appears a 
joint tenancy was intended, and (3) that under the evidence in the particular 
case it was clear that a joint tenancy with right of survivorship had been estab- 
lished in the savings and loan account. 


The case of Brodrick v. Moore (Estate of Sperry) 123 Fed. Supp. 108, pre- 
sents an interesting illustration of the type of estate tax controversy that may 
arise where jointly owned property is involved. In that case the decedent by 
Will left his entire estate to his daughter. At his death he was discovered to 
own $89,500 worth of bonds jointly with the daughter. The surviving widow 
elected to take her statutory one-half of the estate rather than be bound by 
the Will. Immediately the question arose as to whether her. one-half interest 
was determined before or after distribution of the bonds which passed to the 
daughter. This made a difference to her of $44,750, and also a like difference 
in the amount of the marital deduction allowable to decedent’s estate for Fed- 
eral estate tax purposes. 


The Probate Court in Graham County, upon petition of the widow, held 
the joint bonds to amount to an advancement to the daughter to be charged 
against her one-half of the estate thereby increasing the widow’s one-half share 
of the estate. However, for estate tax purposes, the Commissioner refused to 
be bound by this decision which had the effect of increasing the portion pass- 
ing to the widow and thereby substantially reducing the Federal estate tax 
otherwise due. He contended that the decision of the Probate Court was a 
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friendly or nonadversary proceeding which he was not bound to recognize. 
The estate paid the additional tax assessed and sued for recovery. 


The Federal District Court and the Circuit Court of Appeals held the de- 
cision of the Kansas Probate Court to be binding on the Commissioner as to 
the share of the estate passing to the widow and ordered the refund. Thus, the 
tax savings, obtainable without question in the absence of joint tenancy or 
joint ownership, were, because of the joint bonds, effected only at the end of 
an extended controversy and three court proceedings. 


The cases of In re Estate of Cornelison, 178 Kan. 607, and Byer v. Byer, 180 
Kan. 258, involve jointly owned bonds or bonds registered in the name of 
one person payable on death to another, and persons claiming interest therein 
or in the proceeds of such bonds. 


In the Cornelison case the decedent purchased U. S. Bonds in her name, 
payable on death to her sister. After purchase of the bonds she became incom- 
petent and her husband, her sole heir, was appointed her guardian. Immediately 
after his appointment in a proceeding of questionable regularity the guardian 
obtained authority to sell the bonds. Thereafter the incompetent died and the 
husband was appointed administrator of her estate which included assets sub- 
stantially in excess of the cash proceeds of the bonds in question. Thereupon 
the sister named as payee on the bonds, having learned of their existence and 
sale by the husband, filed a claim in the estate for the face amount ($13,000) 
of the bonds. The court allowed the claim in full. 


The court considered again the question of the binding effect of the regula- 
tions of the Treasury Department providing how bonds held by one person, 
payable on death to another, may be cashed and held them of no effect as 
regards the question of the right of the payee to reach the funds in the hands 
of the administrator who had cashed them pursuant to a void court order. 


In Byer v. Byer, bonds were purchased by an individual in the name of his 
son in co-ownership with his wife, or in the name of the wife paybale on death 
to the son. The son brought the action claiming that he was the registered 
owner of a half interest in the bnods which had been cashed by the wife and 
converted to her own use. He asked the court to require the wife to account 
to him for one-half the value of the bonds with interest. The defense was the 
Treasury Regulations providing for the method of cashing and redemption of 
co-ownership bonds. The Court upheld the plaintiff in his recovery and held 
that the Treasury Regulations dealing with method of cashing the bonds and 
their passage at death of a co-owner did not affect the legal right of one co- 
owner to sue for and recover his share in the proceeds when they have been 
cashed by the other. This case would appear to be authority for the proposition 
that at least in the case where bonds are purchased by a third party in the 
names of two people in co-owner form without any specific agreement as to 
ownership, the presumption is that each of the co-owners is entitled to one-half 
the proceeds when they are cashed. 


The case of In re Estate of Swingle, 178 Kan. 529, points up the problem 
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of determining the exact nature of the estate created in a transfer or devise 
in which language including the phrase “or the survivor” is employed. In this 
case the testator left a Will in which he left certain property in trust for the 
life of a daughter and at her death to three named individuals or the survivor. 
The daughter for whom the trust was created died in 1952 when the three 
remaindermen were surviving. Subsequently one remainderman died and the 
controversy arose between his administrator and the two surviving remainder- 
men as to whether the original devise constituted a joint tenancy in which the 
surviving remaindermen succeeded to the interest in the property or a tenancy 
in common so that following the remainderman’s death his heirs took his one- 
third interest. 


The court applied the statutory rule that the construction to be given a 
written instrument granting or devising property to two or more persons is 
that the estate created is a tenancy in common unless from the language used 
it is clear that a joint tenancy is intended, and determined that the language 
employed in the Will created a tenancy in common and not a joint tenancy. 
While this decision is probably not in conflict with 7.1 of our title standards, 
it undoubtedly emphasizes the care to be exercised in concluding that language, 
other than of the utmost clarity, contained in a Will or deed creates a joint 
tenancy. 


The cases I have referred to are indicative of the fact that joint tenancy in 
its various facets has fostered considerable uncertainty and litigation in recent 
years, and that the questions presented are more of first impression and with 
less statutory or judicial precedent upon which to depend for guidance than 
would be the case under conveyances more in keeping with general concepts 
of property ownership. 


RIGHTS OF CREDITORS IN JOINTLY OWNED PROPERTY 


The prevalence of joint tenancies is rapidly becoming of concern to banks, 
lending institutions, and others extending credit in the normal course of busi- 
ness. While most financial statements in use by banks today make inquiry as 
to the record title to real estate included in the statement, it has not been the 
pfactice to make similar inquiry as to the manner in which stocks and bonds 
listed on the statement are held. Concerns which have regularly extended 
credit on open account or unsecured notes on the strength of a financial state- 
ment have later found that a substantial portion of the assets, on the strength 
of which they have extended credit to one spouse, were or have become jointly 
owned with the other spouse who may not be willing to cooperate in payment 
of the debt. 


Granted that the joint interest of the one spouse may be subject to levy and 
sale during lifetime, such rights are limited to the one-half interest of the joint 
debtor. Furthermore, if the debtor dies prior to levy and sale of his interest, 
there is substantial question as to the right of the creditor to reach the property 
in the hands of the survivor. 
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Nebraska and possibly certain other states have enacted protective legisla- 
tion on this point. The Nebraska law permits creditors within three (3) 
months of the death of a joint tenant to initiate an action to subject a decedent's 
interest in jointly owned property to payment of his debts. The surviving joint 
tenant is liable only to the extent of the deceased joint tenant’s contributions 
to the property and may interpose homestead and other legal exemptions. 
Similar legislation has been proposed in the last two sessions of our legislature. 


This situation is causing a good many lending concerns to require notes 
signed by both spouses and to require security where it might not otherwise be 
required or in lieu of notes, signed by both spouses, to require a continuing 
guarantee by one spouse in respect of the loans made to the one spouse alone. 
Absent protective legislation in Kansas, these requirements may be expected 
to become more general as lending institutions and creditors generally become 
more awate of the problem. 


ANNUAL MEETING ACTIVITIES* 


New officers of the Association elected at the 1957 Annual Meeting in 
Wichita were: O. B. Eidson of Topeka, President; Jay W. Scovel of Inde- 
pendence, President-elect; and W. M. Beall of Clay Center, Vice-president. L. A. 
McNalley of Minneapolis was elected to take Senator Beall’s place as a member 
of the Executive Council. George B. Powers of Wichita was reelected as Secre- 
tary-Treasurer of the Association. 


Announcement of the incorporation of The Kansas Bar Foundation was 
made by L. J. Bond of El Dorado. A report on its recent activities, its Bylaws 
and Articles of Incorporation, and newly elected trustees is printed on pages 
344-353 of this issue of the Bar Journal. Also printed is the speech by Don 
Hyndman, Director of Public Relations of the American Bar Association (see 
pages 314-320). Joint Tenancy was revisited in a most enlightening manner 
by James D. Dye of the Wichita Bar (see pages 334-343). 


The results of a panel discussion by both doctors and lawyers appears on 
pages 321-333. Lawyer participants included Ford Harbaugh of Wellington, 
Douglas Hudson of Fort Scott, and John Q. Royce of Salina. A report on the 
debate on “Uniform Rules for Pretrial Procedure” between Dave Prager of 
Topeka and Wayne Coulson of Wichita will be printed in the August issue 
of the Journal.—F.C. 





me complete minutes of the Annual Meeting Proceedings will be printed in the August, 1957, Bar Journal. 
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THE KANSAS BAR FOUNDATION INCORPORATED 


On March 15, 1957, the KANSAS BAR FOUNDATION was incorporated 
under the laws of Kansas. This was reported to the Association on April 25, 
1957, by L. J. Bond, El Dorado, Chairman of the Bar Foundation Committee, 
The report made at the annual meeting will be printed in the August, 1957, 
issue of the Bar Journal as part of the proceedings. 

The KANSAS BAR FOUNDATION is a nonprofit corporation. It now 
has a board of trustees, consisting of nine members elected or designated at 
the 1957 annual meeting of the Bar Association of Kansas. Their names are 
printed as the concluding part of this report. 

The following are quotations from the Foundation’s Secretary and Treasurer: 

“The Trustees of the KANSAS BAR FOUNDATION met in Topeka on 
Friday, May 24, 1957, and the following officers were elected: 

L. J. Bond, President, El Dorado; 

C. E. Chalfant, Vice President, Hutchinson; 

John W. Shuart, Secretary and Treasurer, Topeka. 


“It was announced that several gifts to the Foundation had been received 
and President Bond urged that members of the Bar Association of the State of 
Kansas consider making gifts to the Foundation either for specific purposes 
or to be allocated for such purposes as will be determined by the Trustees. The 
Foundation will attempt to follow the wishes of donors making gifts for 
specific purposes but it will be necessary to have unencumbered gifts also in 
order that special projects may be carried on within the Foundation’s by-laws. 

“To gain suggestions from the Association membership as to initial Founda- 
tion projects, President Bond is sending a letter to each member of the Associa- 


tion inviting suggestions and setting out several appropriate projects as formu- 
lated by the Trustees. 

“Tt is hoped that each member will study the by-laws, make recommenda- 
tions, and most important—make a donation to the KANSAS BAR FOUNDA- 
TION.” 

For the information of the members of this Association and others, the full 
text of the By-laws and Articles of Incorporation are aes on the pages 
immediately following. 





A GOOD CLAUSE FOR A GOOD CAUSE 
FOR YOUR CLIENT’S WILL OR CODICIL 

“I hereby give and bequeath to THE KANSAS BAR FOUNDATION, a 
Kansas not for profit organization, the sum of $...............------.-.« 


The Commissioner of Internal Revenue has ruled that bequests to similar non- 
profit organizations are tax deductible. 


For further information write to the Kansas Bar Foundation, Columbian 
Building, Topeka, Kansas. 
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BY-LAWS OF THE KANSAS BAR FOUNDATION 
(Incorporated Under The Laws of Kansas, March 15, 1957) 


ARTICLE I—Offices 


Section 1. The location of the Registered Office of The Kansas Bar Foundation, 
herein referred to as the “Foundation”, is 505 Columbian Building, Topeka, Shawnee 
County, Kansas. 

Section 2. The Foundation may have offices and places of business at such other places 
within or without the State of Kansas as shall be determined by the Trustees. 


ARTICLE Il—Board of Trustees 


Section 1. The business, property and affairs of the Foundation shall be managed and 
controlled by a Board of Trustees. 

Section 2. As provided by the Articles of Incorporation of the Foundation, the first 
Board of Trustees of the Foundation shall serve until the 1957 Annual Meeting of The 
Bar Association of the State of Kansas, and shall consist of the following, who are 
incorporators of the Foundation: 


J. Willard Haynes Ellis D. Bever 

L. W. Raynolds L. J. Bond 
Robert E. Russell Robert G. Braden 
Richard B. Stevens John F. Hayes 
Wm. M. Beall 


Section 3. After such first year, the members of the Board of Trustees of the Founda- 
tion shall be designated and selected, and such Board of Trustees shall be composed as 
follows: 


a. One Trustee of the Foundation shall always be the President of The Bar As- 
sociation of the State of Kansas. 


b. Another of the Trustees of the Foundation shall always be the President-Elect 
of The Bar Association of the State of Kansas. 


c. Another of the Trustees of the Foundation shall always be the Executive 
Secretary of The Bar Association of the State of Kansas. 


d. Six additional Trustees of the Foundation shall be selected each year at the 
Annual Meeting of the members of The Bar Association of the State of Kansas, 
and each of such additional Trustees shall be selected for a term of one year or 
until his successor is duly selected and qualified, and each Trustee so selected shall 
be eligible to succeed himself; PROVIDED, that, in the event that a vacancy oc- 
curs, caused by the death, resignation or refusal to act of one or more of the 
Trustees, the remaining Trustees, whether a quorum or not, shall fill such vacancy 
or vacancies. 


Section 4. QUORUM. Five members of the Board of Trustees shall constitute a 
quorum for the transaction of business. In the absence of a quorum, a majority of the 
Trustees present may adjourn the meeting from time to time until a quorum is had. 

Section 5. ELECTION OF OFFICERS. Need not be by ballot but may be by oral 
vote or show of hands unless written demand for election by ballot is made by two 
or more Trustees. 
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Section 6. PLACE OF MEETING. The Boatd of Trustees may hold its meetings at 
such place or places within or without the State of Kansas as the Board may from time 
to time determine or as shall be specified or fixed in the respective calls, notices, or 
waivers of notice of such meetings. 


Section 7. The Annual Meeting of the Board of Trustees shall be held during the 
Annual Meeting of The Bar Association of the State of Kansas, either upon waiver of 
notice signed by all of the Trustees or upon five days written or printed notice per- 
sonally delivered to, or sent by United States mail or telegraph to all of the Trustees 
at such place as the Board of Trustees may fix from time to time or as may be specified 
in such notice or waiver thereof. 

Section 8. SPECIAL MEETINGS. Special Meetings of the Board of ‘Trustees may 
be held whenever called by the President or in his absence by the Vice President or by 
a majority of the Trustees. The same notice of special meetings shall be given as is 
required in the case of annual meetings, except that the notice of each special meeting 
shall state the purpose or purposes for which such special meeting is to be held. 

Section 9. WAIVER OF NOTICE. The notice of any meeting of the Trustees may 
be waived by any Trustee in writing either before or after such meeting, and a waiver 
of notice sent by telegram shali be deemed to be a waiver of notice in writing signed 
by the Trustee sending the same. The presence of a Trustee at any meeting of the 
Board of Trustees shall constitute a waiver of notice thereof. 


ARTICLE IlI]—Officers 


Section 1. The Foundation shall have a President, one or more Vice Presidents, a 
Secretary and a Treasurer, all of whom shall be elected annually by the Board of 
Trustees at its annual meeting or at a special meeting held in lieu thereof. They shall 
hold their offices until their successors are chosen and qualified unless the respective 
term of office has been terminated by death or resignation in writing duly filed in the 
office of the Foundation. All officers, except Assistant Secretaries and/or Assistant 
Treasurers as hereinafter provided for, shall be chosen from among the Trustees. 

Section 2. The Board of Trustees shall require the Treasurer, and may require any 
other officer, to give bond for the faithful performance of his duties in such sum and 
with such sureties as said Board of Trustees may provide, and such bond or bonds shall 
be renewed at least every three years. 

Section 3. SUBORDINATE OFFICERS, ETC. The Board of Trustees may appoint 
such other officers (for example Assistant Secretary or Assistant Secretaries or Assistant 
Treasurer or Assistant Treasurers, etc.), agents and factors as it may determine, to 
hold office for such period, have such authority and perform such duties as the Board 
of Trustees may delegate to them. The Board of Trustees may delegate to any officer 
the power to appoint any such subordinate officers or agents. 

Section 4. RESIGNATIONS. Any officer may resign at any time by filing his 
resignation in writing in the office of the Secretary of the Foundation. The acceptance 
of such resignation shall not be necessary to make it effective. 

Section 5. VACANCIES. Vacancies occurring in the offices of President, Vice 
President or Vice Presidents, Secretary or Treasurer shall be filled for the unexpired 
portion of the term by the Board of Trustees. 
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Section 6. THE PRESIDENT. The President shall be the chief executive office of 
the Foundation, and shall administer the affairs of the Foundation as directed by the 
Board of Trustees. He shall preside at meetings of the Board of Trustees and in gen- 
eral shall perform all duties incident to the office of President and such other duties 
as from time to time may be assigned to him by the Board of Trustees. 

Section 7. THE VICE PRESIDENTS. In the event of the absence or disability of 
the President, the Vice President (or if there be more than one, the Vice Presidents 
in the order of election or seniority, as specified by the Board of Trustees) shall per- 
form the duties of the President. The Vice President (or Vice Presidents) shall also 
perform such other duties as shall from time to time be imposed upon him (or them) by 
the Board of Trustees. 


Section 8. THE SECRETARY. The Secretary shall: 
(a) record all the proceedings of the meetings of the Trustees of the Founda- 
tion in a book to be kept for that purpose; 


(b) see that all notices are duly given in accordance with the provisions of 
these By-Laws or as required by law; 


(c) be custodian of the records and of the seal of the Foundation and see that 
it is affixed to all documents, the execution of which on behalf of the Foundation 
under its seal is duly authorized in accordance with these By-Laws; 


(d) see that the books, reports, statements, certificates, and all other documents 
and records required by law are properly made, kept and filed; 

(e) in general, perform all duties incident to the office of Secretary, and 
such other duties as are provided by these By-Laws and as from time to time are 
assigned to him by the Board of Trustees. 

Section 9. THE ASSISTANT SECRETARY. If one or more Assistant Secretaries 
shall be appointed pursuant to the provisions of this Article in respect of subordinate 
officers, then, at the request of the Secretary, or in his absence or disability, the Assistant 
Secretary designated by the Secretary (or in the absence of such designation, then any 
one of such Assistant Secretaries) shall perform the duties of Secretary, and when so 
acting shall have all the powers of, and be subject to all the restrictions upon, the Secre- 
tary. 

Section 10. THE TREASURER. The Treasurer shall give bond in such sum and 
with such sureties as may be provided by the Board of Trustees and such bond shall be 
renewed at least every three years. 


The Treasurer shall: 


(a) Have charge and custody of all funds and securities of the Foundation and 
shall deposit the same in such bank or trust company as shall be designated by the 
Board of Trustees. 


(b) From time to time render a statement of the condition of the finances of 
the Foundation at the request of the Board of Trustees and shall render a complete 
financial report at the annual meeting of the Board of Trustees, if called upon 
to do so. 

(c) Receive, and give receipt for, moneys due and payable to the Foundation 
from any source whatsoever; 

(d) In general, perform all the duties incident to the office of Treasurer and 
such other duties as from time to time may be assigned to him by the Board of 
Trustees. 
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Section 11. THE ASSISTANT TREASURER. If one or more Assistant Treasurers 
shall be appointed pursuant to the provisions of this Article in respect of subordinate 
officers, then, at the request of the Treasurer, or in his absence or disability, the As- 
sistant Treasurer designated by the Treasurer (or in the absence of such designation, 
then any one of such Assistant Treasurers) shall perform the duties of Treasurer, and 
when so acting shall have all the powers of, and be subject to all the restrictions upon, 
the Treasurer. 


ARTICLE IV—Seal 


The seal of the Foundation, bearing the words “THE KANSAS BAR FOUNDA- 
TION” and identified by an impression thereof on the margin of this page, shall be 
the seal of the Foundation until the Board of Trustees, by resolution duly adopted, 
shall otherwise provide. 


ARTICLE V—Fiscal Year 


The fiscal year of the Foundation shall begin on the first day of 
and terminate on the last day of until and unless otherwise pro- 
vided by resolution of the Board of Trustees. 


ARTICLE VI—General 


Section 1. This Foundation has been organized exclusively for charitable, scientific, 
literary or educational purposes and shall be administered and operated exclusively for 
the benefit of, and the funds and property of the Foundation shall at all times be 
handled, administered, operated and distributed by the Foundation exclusively in aid 
of such charitable, scientific, literary and educational purposes, as in the judgment of 
the Board of Trustees of the Foundation shall further the welfare, honor and integrity 
of the profession of law, and/or to or for the use of the United States, any state, terri- 
tory, or any political subdivision thereof, or the District of Columbia, for such ex- 
clusively public purposes, as the said Board of Trustees shall determine, the distribution 
of funds and property of the Foundation to be made at one time, or from time to time, 
and at such times, and in such manner and amounts, as the Board of Trustees, in their 
absolute discretion, shall deem to be prudent. 








Section 2. In no event and under no circumstances shall any part of the funds, prop- 
erty or assets owned or acquired by the Foundation, whether principal, income, or 
accumulations, or the net earnings thereof, be distributed to, or inure to the benefit of 


(a) Any donor to the Foundation or his heirs or personal representatives; 

(b) Any Trustee or Officer of this Foundation; 

(c) Any corporation, association, organization, society, trust or agency, unless 
it be organized and operated exclusively for charitable, scientific, literary or edu- 
cational purposes, or for one or more of such purposes, no part of the net earnings 
of which inures to the benefit of any private shareholder or individual, and no sub- 
stantial part of the activities of which is carrying on propaganda, or otherwise 
attempting to influence legislation. 

(d) The United States, any state, territory, or any political subdivision thereof, 
or the District of Columbia, unless for one or more exclusively public purpose. 


Section 3. The Foundation shall not in any way engage in, and no part of the activi- 
ties of the Foundation shall at no time be, the carrying on of propaganda or otherwise 
attempting to influence legislation. 
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Section 4. In the event of the dissolution of this Foundation, then all of the property, 
funds and assets of the Foundation at the time of such dissolution, shall be distributed 
exclusively for charitable, scientific, literary and/or educational purposes as the Board 
of Directors of the Foundation may direct. PROVIDED, HOWEVER, that if for any 
reason the Board of Trustees shall fail so to direct the distribution of such property, 
funds and assets, the same shall be distributed and delivered to, and become the property 
of, The Bar Association of the State of Kansas. 


ARTICLE VII—Miscellaneous Provisions 


Section 1. DEPOSITARIES. The Board of Trustees shall designate the banks or 
trust companies in which shall be deposited from time to time the money or securities 
of the Foundation. 

Section 2. CHECKS, DRAFTS, NOTES, ETC. All checks, drafts, or other orders 
for the payment of money, notes or other evidences of indebtedness issued in the name 
of the Foundation, shall be signed by such officer or officers or agent or agents as shall 
from time to time be designated by resolution of the Board of Trustees. 

Section 3. Any stock in any other corporation which may from time to time be held 
by the Foundation may be represented and voted at any meeting of stockholders of 
such corporation by the President or Vice President or Treasurer or Secretary or by 
any proxy appointed in writing by the President or Vice President or Treasurer or 
Secretary of the Foundation, or by such person as may be authorized by the Board of 
Trustees. Notices of meetings of stockholders of any corporation, stock of which is held 
by the Foundation, may be waived on behalf of the Foundation by the President or 
Vice President or Treasurer or Secretary of the Foundation. Shares of stock belonging 
to the Foundation may be held for the benefit of the Foundation in the individual names 
of such nominee as may be designated for the purpose by the Board of Trustees. 

Section 4. Any Trustee or Officer may waive any notice required to be given to him 
under these By-Laws. 

Section 5. No salary or attendance fee shall ever, under any circumstances, be paid 
to any Trustee of the Foundation, but Trustees may be reimbursed for necessary ex- 
penses actually incurred by them in connection with attendance at an annual or a special 
meeting of the Board of Trustees. 


ARTICLE VIII—Amendment, Alteration or Repeal of By-Laws 


The Board of Trustees is expressly authorized to adopt, alter, amend and repeal By- 
Laws of the Foundation. 


ARTICLES OF INCORPORATION OF THE KANSAS BAR 
FOUNDATION 


We, the undersigned Incorporators, hereby associate ourselves together to form and 
establish a Corporation NOT for profit under the laws of the State of Kansas. 

FIRST: The name of the corporation is THE KANSAS BAR FOUNDATION. 

SECOND: The location of its Registered Office in the State of Kansas is 505 Co- 
lumbian Building, Shawnee County, Topeka, Kansas. 
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THIRD: The name and address of its Resident Agent in the State of Kansas is 
John W. Shuart, 505 Columbian Building, Topeka, Shawnee County, Kansas. 


FOURTH: This Corporation is organized NOT for profit, and the objects and pur- 
poses to be transacted and carried on shall NOT be transacted and carried on for profit 
but the Corporation is organized exclusively for charitable, scientific and educational 
purposes and shall be administered and operated exclusively for the benefit of, and the 
funds and property of the Corporation shall at all times be handled, administered, 
operated and distributed by the Corporation exclusively in aid for such charitable, 
scientific and educational purposes as in the judgment of the Board of Trustees of the 
Corporation shall further the welfare, honor and integrity of the profession of law. 


In order to accomplish the purposes, and to attain the objects for which this Cor- 
poration is formed and for which the funds and property of the Corporation shall be 
handled, administered, operated and distributed, as hereinafter set forth, the Corpora- 
tion, its officers and trustees, shall possess and exercise all powers, authorities and 
privileges granted by and under the laws of the State of Kansas and, in addition thereto, 
the following powers, authorities and privileges, all within such limitations and re- 
structions as are imposed by these Articles of Incorporation: 


1. To advance the science of jurisprudence; 

To promote the efficient administration of justice and the uniformity of 
judicial proceedings and decisions; 

3. To elevate the ethical standards of the bench and bar; 

4. To promote and improve the study of the law and research therein and the 
continuing education of lawyers; 

To cause to be published and to distribute addresses, reports, treaties and other 
literary works on legal subjects; 

—* relations between the members of the legal profession and the 
public; 

7. To foster, erm and maintain the honor, integrity and the general welfare 
of the profession of the law; 


8. To receive, manage, take and hold real and personal property by gift, grant, 
devise or bequest and to convert, sell, assign, transfer, reinvest and otherwise 
deal with all of the properties held by the Corporation, and all additions there- 
to, as in the discretion of the Board of Trustees shall be deemed best to pro- 
mote and accomplish the purposes of the Corporation. 

9. To participate in the liquidation, reorganization, consolidation or other finan- 
cial readjustment of any corporation or business in which this Corporation 
is, or shall be, financially interested. 

10. To invest any money which it may have at any time in such bonds, stocks, 
notes, real estate, mortgages or other securities, or in such other property, real 
or personal, as the Board of Trustees shall deem wise. 

11. To hold all shares of stock and other securities belonging to it at any time in 
its own name, or in the name of any nominee of the Corporation; to vote 
any of its shares of stock through any of its duly authorized officers, or by 
proxy; to assent to or waive any stockholders’ right or privilege in respect 
thereof, including any right or privilege to subscribe for or otherwise acquire 
any additional stock; to assent to any merger, consolidation or reorganization 
of any property, corporation or other enterprise in which this Corporation 
may & interested, or whose obligations or securities may be held by this 

Corporation, and to join therein and exchange the securities held by it for such 


ad 


ny 
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other securities as may be issued pursuant to such action or arrangement; to 
unite with other owners of similar properties or securities in any plan, agree- 
ment or deposit, designed to effectuate any such purpose, and to pay all 
assessments, or expenses incidental thereto, and to consent to any lease or 
other corporate act. 

To join or unite with any other stockholder or stockholders or any parties 
beneficially or otherwise interested in any shares of stock in any corporation 
in which this Corporation may be a piss Rac rom for the purpose of securing 
the more efficient management of such Corporation, and to that end also 
to enter into any voting trust or lawful agreement to concentrate or unify 
the control of any stock of any such corporation embodying such terms and 
provisions as may appear acceptable to the Board of Trustees of this Cor- 
poration, and deposit the shares of interests held by this Corporation under 
such trust or agreement, all as the Board of Trustees of this Corporation may 
deem prudent. 

To compromise, arbitrate or otherwise adjust claims in favor of or against 
the Corporation and join in, maintain, compromise, defend or otherwise dis- 
pose of any litigation in any manner arising in connection with the property 
belonging to the Corporation, upon such terms as the Board of Trustees of 
the Corporation shall deem advisable; and, in the exercise of these powers, 
to execute and deliver any and all receipts, releases or instruments necessary 
or advisable. 


To promote and conduct any legitimate objects or purposes for which natural 
persons may, under the laws of Kansas lawfully associate themselves together. 


To borrow money, issue notes or other obligations, and secure the payment 
of same by mortgage, pledge, deed of trust or other instrument of writing. 


In general to have and exercise all powers conferred upon corporations by 
the laws of the State of Kansas, now or hereafter in effect, for the accomplish- 
ment of the purposes and the carrying on and promotion of the business and 
objects of this Corporation, which are any one or more of the acts and things 
herein set forth. 


To hire such agents, representatives, attorneys and employees as the Board 
of Trustees may deem necessary and advisable, and to pay such costs and ex- 
penses, including the compensation of its agents, representatives, attorneys 
and employees, as may be incurred in the administration of its affairs. 


To institute such suits and proceedings at law or in equity as its Board of 
Trustees may deem necessary or advisable for the proper protection of its 
property and affairs and to pay the costs of prosecuting such suit or proceed- 
ings out of the funds and property belonging to the Corporation. 


To lease any real estate at any time constituting a portion of the property of 
the Corporation for such term or terms and rentals, and with such conditions 
and provisions, including such agreements for renewals and for the purchase 
or disposal of buildings upon, or to be placed upon, any such real estate, as 
its Board of Trustees may deep proper. 


To mortgage any real estate at any time constituting any portion of its prop- 
erty, on such terms and conditions as may seem to its Board of Trustees proper 
for the payment of taxes and assessments, or for the replacement of other 
liens, or for the repair, construction or alteration of buildings thereon, and 
for expenses incidental thereto. 


By and through its officers, to execute and deliver any and all proxies, powers 
of attorney, contracts, deeds and other instruments, necessary or proper in the 
administration of its property and affairs. 
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PROVIDED, HOWEVER, That, anything herein to the contrary notwithstanding, 
in no event and under no circumstances shall any part of the funds, property or assets 
owned or acquired by the Corporation, whether principal, income or accumulations, or 
the net earnings thereof, be distributed to, or inure to the benefit of 

(1) Any donor to the Corporation or his heirs or personal representatives; 

(2) Any Trustee or Officer of this Corporation; 

(3) Any corporation, association, organization, society, trust or agency, unless it be 
organized and operated exclusively for charitable, scientific and educational purposes, 
or for one or more of such purposes, no part of the net earnings of which inures to the 
benefit of any private shareholder, or individual, and no substantial part of the activities 
of which is carrying on propaganda, or otherwise attempting to influence legislation; 

(4) The United States, any state, territory, or any political subdivision thereof, or 
the District of Columbia, unless for one or more exclusively public purposes; 
and no part of the funds, property or assets of the Corporation, or the income there- 
from, shall be expended for any purpose other than those herein designated; and, PRO- 
VIDED FURTHER, that, anything herein to the contrary notwithstanding, no part 
of the Corporation’s activities shall be the carrying on of propaganda or otherwise at- 
tempting to influence legislation. 


FIFTH: In the event of the dissolution of this Corporation, then all of the property, 
funds and assets of the Corporation at the time of such dissolution, shall be distributed 
exclusively for charitable, scientific and educational purposes as the Board of Trustees 
may direct; PROVIDED, HOWEVER, that if for any reason the Board of Trustees 
shall fail so to direct the distribution of such property, funds and assets, the same shall 
be distributed and delivered to, and become the property of The Bar Association of the 
State of Kansas, and such property, funds and assets, or the proceeds therefrom, shall 
be employed or expended exclusively for charitable, scientific and educational purposes. 


SIXTH. The Corporation shall NOT have the authority to issue capital stock. 


SEVENTH: The names and places of residence (postoffice address) of each of the 
Incorporators: 


Wm. M. Beal, Clay Center, Kansas; 

Ellis D. Bever, First National Bank Bldg., Wichita, Kansas; 

L. J. Bond, El Dorado National Bank Bidg., El Dorado, Kansas; 

Robert G. Braden, Farmers & Bankers Life Bldg., Wichita, Kansas; 

John F. Hayes, Wolcott Building, Hutchinson, Kansas; 

J. Willard Haynes, Columbian Building, Topeka, Kansas; 

L. W. Raynolds, Citizens National Bank Bldg., Emporia, Kansas; 

Robert E. Russell, National Bank of Topeka Bldg., Topeka, Kansas; 

Richard B. Stevens, Lawrence National Bank Bldg., Lawrence, Kansas. 

EIGHTH: The term for which this Corporation is to exist is ONE HUNDRED 
YEARS. 


NINTH: The Corporation and its business and affairs shall be managed and gov- 
erned by a Board of nine (9) Trustees and the first Board of Trustees shall consist of 
the following: 

Wm. M. Beal, Clay Center, Kansas; 


Ellis D. Bever, First National Bank Bldg., Wichita, Kansas; 
L. J. Bond, El Dorado National Bank Bldg., El Dorado, Kansas; 
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Robert G. Braden, Farmers & Bankers Life Bldg., Wichita, Kansas; 

John F. Hayes, Wolcott Building, Hutchinson, Kansas; 

J. Willard Haynes, Columbian Building, Topeka, Xansas; 

L. W. Raynolds, Citizens National Bank Bldg., Emporia, Kansas; 

Robert E. Russell, National Bank of Topeka Bldg., Topeka, Kansas; 

Richard B, Stevens, Lawrence National Bank Bldg., Lawrence, Kansas. 

TENTH: The membership of the Corporation shall be limited to persons who are 
members in good standing of The Bar Association of the State of Kansas. 


IN TESTIMONY WHEREOF, We have hereunto subscribed our names this 4th 
day of March, A.D., 1957. 


Ws. M. BEALL, J. WILLARD HAYNES, 
ELLis D. BEVER, L. W. RAYNOLDS, 

L. J. BonD, ROBERT E. RUSSELL, 
ROBERT G. BRADEN, RICHARD B, STEVENS. 


JOHN F. HAyEs, 


TRUSTEES OF THE KANSAS BAR FOUNDATION 


Members elected April, 1957: Members by virtue of office held: 
Walter G. Thiele, Topeka, O. B. Eidson, Topeka, 
L. J. Bond, El Dorado, Jay W. Scovel, Independence, 
Robert E. Russell, Topeka, John W. Shuart, Topeka. 


Robert G. Braden, Wichita, 
C. E. Chalfant, Hutchinson, 
James E. Taylor, Sharon Springs. 
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CAREER OPPORTUNITIES IN JUDGE ADVOCATE 
GENERAL'S CORPS 


It is news when the nation’s—and probably the world’s—largest law firm announces 
that it has career opportunities available under circumstances assuring a good income 
and stimulating cases of the first magnitude to be handled throughout the world, from 
Honolulu to Paris, from Fairbanks to Rio de Janeiro, and from New York to Manila 
and Istanbul. Yes, travel expenses paid for the family too, as well as reasonably early 
retirement on pay which permits of dignified leisure or of the pursuit of hobbies and 
special personal projects. 


The foregoing is not a flight of fancy, but a succinct and reasonably accurate de- 
scription of the career opportunities in The Judge Advocate General’s Corps, United 
States Army. There are merged in that Corps two of the oldest and most honored pro- 
fessions, the law and the profession of arms. 


As to the types of law, the judge advocate, even aside from advising as to the private 
and personal legal problems of the members of the service, works in virtually every 
known field of law, including but not limited to real property, personal property, 
patents, trade-marks and copyrights, negligence, corporations, insurance, banking, crim- 
inal law, taxes, international law, and contracts. For many millions of dollars to be 
involved in non-criminal cases is commonplace. A vast amount of trial work is avail- 
able, for those who like it, in cases before courts-martial, Boards of Review, the United 
States Court of Military Appeals, and Federal and State regulatory bodies. In addition 
to the stimulating work, advanced schooling is available in various fields in the nation’s 
best educational institutions. Thus, it is self-evident that, for one really interested in 
the law, The Judge Advocate General's Corps affords great opportunities, as well as 
stirring challenges, for self-development and self-realization. 


Many fine young lawyers are dedicating their lives and their talents to The Judge 
Advocate General's Corps of the Regular Army. However, more such lawyers are 
needed from time to time to meet the losses by attrition. Some decide upon a career 
in the Corps prior to graduation from law school and others after a few years of active 
practice. Others do so as distinguished military students, with the result that their 
active service in the Army is postponed until after completion of their legal training. 


Also, there is a continuing need for clearly qualified applicants for appointment in 
The Judge Advocate General’s Corps Reserve, with concurrent call to active duty. In 
these days when virtually all are subject to call for military duty, service in the Corps 
is considered by lawyers a most profitable and advantageous method of performing the 
required duty. Senior law students, desiring to meet their military obligations in this 
fashion, should file their applications promptly and in advance of graduation and 
admission to the bar. 





Further information on appointments in the Judge Advocate General's Corps of 
the Regular Army or in The Judge Advocate General's Corps Reserve is readily avail- 
able upon request directed to the Military Personnel Division, Office of The Judge 
Advocate General, Department of the Army, Washington 25, D. C. 
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RECENT ADDITIONS TO THE STATE LIBRARY 


Aranow, Edward Ross and Einhorn, Her- 
bert A. Proxy contests for corporate 
control. Col. U. pr., 1957. 

Asch, Sidney H. Social security and re- 
lated welfare programs. Rev. ed. 
Oceana, c. 1957. 

Belli, Melvin M., ed. Trial and tort trends. 
1956 ed. Central Book Co., 1957. 
Beveridge, John W. Law of federal estate 
taxation. 2 v. Callaghan, c. 1956. 
Buchanan, A. Russell. David S. Terry of 
California. Huntington Lib., 1956. De 
Seife, Rodolphe J. A. Law for the 

tourist. Oceana, 1956. 

Domke, Martin. American-German pri- 
vate law relations. Parker School of 
Foreign and Comparative Law, 1956. 

Feld, Benjamin. A manual of courts-martial 
practice and appeal. Oceana, c. 1957. 

Forkosch, Morris D. A treatise on admin- 
istrative law. Bobbs-Merrill, c. 1956. 

Frankfurter, Felix. Of law and men— 
gd and addresses, 1939-1956. Ed. 

o Elman. Harcourt-Brace, c. 
195 

Hilton, Ordway. Scientific examination of 
= documents. Callaghan, c. 
195 

Hurst, James Willard. Law and the con- 
ditions of freedom in the nineteenth 
century United States. U. of Wisc. 
pr., 1956. 

Law: A Century of Progress, 1835-1935. 
Contributions in celebration of the 
100th anniversary of the founding of 
the school of law of New York Uni- 
versity. 3 v. N.Y.U. pr., 1937. 

McWhinney, Edward. Judicial review in 
the English-speaking world. U. of 
Toronto pr., c. 1956. 

Matthews, Thomas A. Drafting municipal 
ordinances. Callaghan, c. 1956. 

Nossaman, Walter L. Trust administration 
and taxation. 2d ed. 2 v. Matthew 
Bender, 1956. 

Packel, Israel. The law of cooperatives. 
3d ed. Matthew Bender, 1956. 

Parsons, Kenneth H., Penn, Raymond J. 
and Raup, Philip M., eds. Land tenure 
—Proceedings of the International 
Conference on land tenure and re- 
lated problems in world agriculture 
held at Madison, Wisc. 1951. U. of 
Wisc. pr., 1956. 


Patton, Rufford G. and Patton, Carroll G. 
Land titles. 2d ed., 3 v. West, 1957. 

Philip, Allan. American-Danish  interna- 
tional law. Parker School of Foreign 
and Comparative Law. 1957. 

Plucknett, T. F. T. Concise history of the 
common law. 5th ed., Little, Brown, 
1956. 

Russell, Horace. Savings and loan associa- 
tions. Matthew Bender, 1956. 

Selected Readings on conflict of laws. 
Compiled committees. . . of the 
Assn. of Am. Law Schools. West, 1956. 

Selected Readings on the law of evidence 
and trial under the sponsorship of the 
Assn. of Am. Law Schools. West, 
1957. 

Smith, Charles Page. James Wilson— 
founding father, 1742-1798. Univ. of 
N. C. pr., 1956. 

Szladits, Charles. A bibliography on for- 
eign and comparative law books and 
articles in English. Parker School of 
Foreign and Comparative Law, 1955. 

Underhill, H. C. Criminal evidence. Sth 
ed. rev. by Philip C. Herrick. 3 v. 
Bobbs-Merrill, 1956. 

Van Winkle, Marshall. Sixty famous cases 
—1778 to the present. (Selected and 
narrated by author) 10 v. Warren S. 
Ayres, c. 1956. 

Warren, Oscar LeRoy. Forms of agree- 
ments. Matthew Bender, 1954. 

Williams, Howard R. and Meyers, Charles 
J. Manual of oil and gas terms. Mat- 
thew Bender, c. 1957. 

Wincor, Richard. How to secure a copy- 
- ht—the law of literary property. 

ed. Oceana, c. 1957. 

Wright, William B. The federal tort 
claims act—analyzed and annotated. 
Central Book Co. 1957. 

(Books may be borrowed from the Kansas 
State Library for limited periods of 
time and will be sent upon request.) 

The Library has lost two volumes of its 
set of bound abstracts and briefs. 
They are: v. 11 for 171 Kansas 
(loaned to Clyde Wilson, Emporia) 
and v. 15 for 173 Kansas (loaned to 
Paul Hurd when he was with Tax 
Commission). As these volumes can- 
not be replaced, we shall appreciate 
assistance in locating them. 
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BAR JOURNAL COMPLIMENTS 


Editorial “modesty” policies of the Journal of the Bar Association of the 
State of Kansas have wisely, or unwisely, left out many complimentary state- 
ments about our Journal. However, when impartial outside organizations make 
appraisals of this and other similar publications in the United States, we feel 
that it is proper to relax somewhat the modesty rule. 


A recent example of this was the appraisal made in 1956 of the November, 
1955, Kansas Bar Journal by O. M. Forkert and Associates of Chicago. A brief 
report on that appraisal was made by your Editor-in-Chief during the 1956 
annual meeting (see August, 1956, Journal, BAK, p. 16). 


More recent out-of-state compliments were written on May 16, 1957, by a 
representative of Bauerlein Advertising, Inc., which firm was recently em- 
ployed by the Louisiana State Bar Association to develop a public relations 
program and to prepare a new format for the Louisiana Bar Journal. The 
letter to Mr. George B. Powers of the Kansas Bar Association states, in part: 


“Because your journal has been recommended to us as one of the best 
publications in its field, we would appreciate receiving a current copy, 
and also if possible getting on your mailing list.” 
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JUDGE E. L. FISCHER'S RETIREMENT* 


First a Republican Judge and now a Republican lawyer; despite the great speaking 
talent of those in the other party, is not this, of itself, some indicia of the impartiality 
of him whom we honor here today? 

Most of the older lawyers and some of the younger here, have appeared before judges 
not only throughout this state, but in other tribunals, before, 1 am sure, some very fine 
and able judges; but who will say that any of them combined all of the talents for 
that office, with which Judge Fischer has been so splendidly endowed. 

Judge Fischer has not been a great judge solely because of his long tenure on the 
bench; nor for his great knowledge of law and breadth of vision alone; nor for his 
innate sense of justice, fairness and impartiality, but above all, I think, because of the 
equable temperament which has so eminently fitted him for the place which he has 
occupied. 

Over fifty years of service on the bench, during which time he served from 1927 to 
1943 as a member of the Judicial Council of Kansas in itself could possibly have made 
him a great judge. But he has had other great qualifications. 

I have mentioned his great knowledge of the law and his broad outlook on life. 
Many a time I have heard able lawyers persuasively arguing a point of law, possibly 
based upon complicated facts, and sometimes some younger attorneys who were not 
quite sure of themselves, lost a bit in the vagaries of the law, when it appeared that a 
decision might be difficult, but Judge Fischer has been especially recognized in having 
a knack of reaching into the very center of the confusion and as it were, striking the 
nail on the head; this ability to bring order out of chaos, of reaching the very essence 
of the case, no matter how difficult and complicated, it may have seemed, has appeared 
to me to have been one of Judge Fischer's greatest attributes. 


I have mentioned too, his innate sense of justice, fairness and impartiality. Many 
young lawyers approach their first appearance before a court or jury with trepidation 
and fear. So many of us, in the past, have been very fortunate in that Judge Fischer 
always seemed to sense the difficulty; always by a word or gesture or a witty quip, eased 
the tension and helped the novice regain his composure and confidence. 


As to his fairness and impartiality, has anyone ever heard it said or even intimated, 
that Judge Fischer favored someone or a cause because of politics or for any other 
extraneous reason. 


Rich man or poor man, Scholar or illiterate, Catholic or Protestant, Jew or Gentile, 
Negro or White man, all were treated alike, fairly and dispassionately, based upon the 
merit of their cause. 


The going sometimes gets a bit rough in the court room. Tensions mount as the 
trial proceeds; lawyers’ tempers sometimes get away. It is impossible to exaggerate the 
importance of the demeanor of a judge when upon the Bench. He has no excuse for 
discourtesies; he should and usually does command the respect and consideration of all 
who come before him. This is especially so in the case of inexperienced counsel, who 





_ “Remarks of Thomas H. Finigan of the Kansas City, Kansas, Bar on January 14, 1957, as part of the ceremony 
in Judge Fischer's courtroom. 
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should be encouraged, if not through kindness toward themselves, at least for the sake 
of the clients to whom it is the duty of the judge to see that justice is done. 

Judge Fischer has always presided over his trials with a quiet dignity. He has not 
been averse to a little fun and diversion among the lawyers; his gavel never pounded 
down a witty saying by a lawyer or witness, and yet the trial lawyers all respected him 
and no one ever attempted any angry bantering between counsel, which ofttimes lowers 
the dignity of the profession. 

Chancellor Lyndhurst of England was once asked how he chose his judges, he re- 
plied, “When I want a judge I look around me for a gentleman, and if he happens to 
know a little law, so much the better”. Here we had a man well equipped in both 
respects. 

I have always been amazed by Judge Fischer's calmness and serenity on the bench 
and his utter imperturbability under most trying circumstances. The adversary nature 
of a lawyer's employment develops a contentious disposition, and frequently the acclaim 
which they receive from a contest-loving populace develops a high conceit of their own 
wit, and they are frequently tempted, and too frequently ready to prevail personally 
regardless of the merits, if needs be. Judge Fischer’s firmness, tempered with his natural 
kindness, has forestalled many heated clashes. 

In a hotly contested murder case many years ago, a lawyer in describing to the jury 
in no uncertain terms a perjuring witness as having a diseased, degenerate and disor- 
ganized mind, the said witness leaped over the rail to attack him, and scarcely raising 
an eyebrow Judge Fischer turned to the Sheriff in a crowded court room and said “take 
that man out” as calmly as saying objection overruled. The case then proceeded as if 
nothing had happened. I have always said, that if a bomb were detonated above the 
court room and fell through the ceiling and floor behind the judge’s bench, he, in all 
probability would turn to the bailiff and say, “see that this noise is stopped”. 

Someone has said 

“Not a king’s crown nor the deputed sword, 
The Marshal’s truncheon nor the judge’s robe, 
Became them with one-half so good a grace as Mercy does.” 

While it is ofttimes difficult for a judge to determine where the technical aspects 
of the law should end and mercy begins, Judge Fischer in dealing with first offenders 
or those on whom society has inflicted difficult burdens, has been ever merciful. 

There are men who think high office will make them great and a title will afford 
them honor. There is, however, no short cut to moral worth. A man cannot lift himself 
by his own bootstraps, nor elevate himself by selfishness. If a fool sits on the throne 
he does not thereby become a king; he merely displays his foolishness. True and lasting 
honor cannot be forced. If it be not freely given it cannot be had. The only way to 
get it is to deserve it. 

What was said of Gaius Acquillius might well serve our purpose here. 

“So just and virtuous a man that he seems to be a judge by nature”. 

So Judge I am sure that all of us here and many others cou'd have wished that you 
serve out your time on the bench, but the inexorability of time and the inevitability of 
fate have combined to decree otherwise. 
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But wherever the law shall extend its social influences, wherever justice shall be 
administered by enlightened and liberal rules, wherever moral refinement and judicial 
interpretation shall be imbued into our codes, persuading men to be honest and to 
keep them so, wherever the intercourse of mankind shall aim at something more ele- 
vated than that grovelling spirit of barter in which meanness and avarice and fraud 
strive for the mastery over ignorance, credulity and folly, your name will be held most 
high by the good and wise, by the honest witness or party to a suit, the enlightened 
lawyer and all who have come into contact with your spirit of justice. 


We of the bar feel that you have raised a noble profession to nobler heights and 
the integrity of the judiciary to a higher eminence. 


And so we say farewell to you as judge, and individually and collectively we give you 
our love in the deepest sense of that word. Perhaps it is all for the best; you have well 
deserved and earned a rest, although I know that retirement is repugnant to your nature. 


Browning has said: 


“Grow old along with me! 
The best is yet to be, 
The last of life, for which the first was ~.ade”. 

Those who plant seeds of love, service, friendship, know the last of life as a privilege, 
and a continuing adventure. The spirit grows serene. Friendships grow holier with 
shared years. Memories become hallowed. Humor becomes part of wisdom. The harvest 
of work well done, of love freely given, is ripe for reaping. The books we never had 
time to read, the music we never had time to hear, the people we never had time to 
talk to, the prayers we never had time to say, the God we never had time to know— 
all these can be ours at last. And when that chapter ends, surely the Best of all is— 
yet to be. 


And so as you leave the bench, Judge, and carry on the type of work you pursue in 
future years, we hope you will experience pleasures in the sense that Wordsworth has 
so beautifully described “Your mind will become a mansion for all lovely forms, your 
memories a dwelling place for all sweet sounds and harmonies”. 
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IN MEMORIAM—DISTRICT JUDGES* 
(May 10, 1956—April 25, 1956) 


A year ago it was the sad duty of this association to record the passing of seven of 
our brethren, judges and former judges—surely a high mortality rate for as limited g 
membership as is ours. Month by month the present year advanced auspiciously with- 
out a single break in our ranks, until the hope was prompted that no memorial service 
would be required upon this occasion. But unfortunately, the bright hope we cherished 
was shattered in the closing weeks of the year that has passed, for within the past sixty 
days, death has summoned to their eternal reward our brethren, George Austin Brown, 
of Wichita, Judge of the Fourth Division of the 18th Judicial District, and Judge 


Alonson R. Buzick, of Salina, Judge of the 30th Judicial District. 

Some months ago your present memorialist was solicited to assume once more the 
honorable duty of commemorating those of our number who might pass away before 
this meeting. Having performed that task a year ago, the invitation was declined, for 
this honorable duty is one which ought to be shared among the members of this asso- 
ciation. But the invitation was renewed, even at the very hour when the Requiem service 
for Judge Buzick was in progress. Under such circumstances, and especially because 
of the warm friendship between those whom we honor today and your memorialist, 
a further refusal was unthinkble. So, with a keen sense of personal loss, yet with appre- 
ciation of the high privilege which is mine, once more is undertaken the solemn duty 
of paying a last tribute to our good friends, Judge George Austin Brown and Judge 
Alonson R. Buzick. 


Only a few days ago we celebrated Easter, that season when the hearts and minds 
of mankind throughout all Christendom are stirred by thoughts of a crucified and risen 
Redeemer. But aside from its significance as a religious observance, the Eastertide 
presents an even broader challenge. All the busy activity of our modern life cannot 
wholly erase from our minds that somber warning of old John Donne, “Never ask 
for whom the bell tolls; it tolls for thee.” Thus in its broader aspect the Easter season 
bids us all—men of faith and men of no faith—to ponder the serious questions of life 
and of death. Is not that summons all the more imperative for us as we are gathered here 
today, in view of the grevious losses we have sustained so near to the Easter season 
which has just passed? It is fitting, therefore, that at this time we put aside our ac- 
customed routine in order that we may meditate for a little upon the lives of our 
brethren who are so recently missing from our ranks. 


“Know ye not that there is a prince and a great man fallen this day in Israel?” These, 
Holy Writ informs us, were the words of David, King of Israel, as he mourned the 
treacherous murder of Abner, his friend and ally. They may well serve as our epitaph 
for George Austin Brown, who departed this life on February 27, 1957, at the age 
of 67 years. It is not given to many of us to live lives as well-rounded and full of 
interest, as fruitful and as useful, as was the life of Judge Brown. 


George Austin Brown was born at Scott City, Kansas, on August 4th, 1888. While 





*Report prepared by Ju A. K. Stavely of Lyndon, Kansas, and read by him at the meeting of the District 
Judges Association in Wek, April 25, 1957. ” 
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still an infant, his family removed to Trego County, Kansas, where the boy grew to 
young manhood. On reaching high school age, he entered the academy of Baker Uni- 
versity, at Baldwin, Kansas, continuing in the college of that institution until he grad- 
uated with the degree of Bachelor of Arts, some six years later. In the following months 
he took advanced work at the University of Kansas, and then entered the teaching pro- 
fession, teaching English in the Abilene High School for a time. Later he worked as 
a reporter on the staff of the Kansas City Star, and thereafter entered the law school 
of the University of Michigan. 


Judge Brown completed his legal studies in 1921, and on January 18, 1922, he was 
admitted to the Kansas bar. He began the practice of his profession at Wichita, con- 
tinuing therein until on October 21, 1949, he was appointed District Judge to fill the 
vacancy caused by the death of a classmte of your memorialist, the late Judge Isaac New- 
ton Williams. Judge Brown continued to serve as one of the judges of the 18th Ju- 
dicial District until his death; a period of seven years and four months. Deeply interested 
in his profession, he was a member of the American Bar Association, the Kansas State 
Bar Association, and the Wichita Bar Association. He was also a member of the 
Kansas District Judges’ Association, and served that organization acceptably as its 
Secretary from 1950 to 1954. 


Not many biographies can recount as many and as diverse contacts as does the life 
history of Judge Brown. The long list of the organizations and interests with which 
he associated himself testify eloquently to his character as a friendly and companionable 
man, one who loved his fellows and was sincerely interested in their welfare regardless 
of their varied walks of life. His outlook was not the barren result of a philosophic 
abstraction, nor was his attitude a mere pose; for he participated energetically and dili- 
gently in the activities of all the organizations with which he identified himself. He was 
an active member of the Wichita Chamber of Commerce, the Wichita Independent Busi- 
nessmen’s Association, the Knife and Fork Club, and various Masonic bodies. In com- 
munity affairs, he was more than a passive spectator, and when called upon assumed 
the not always too pleasant, but highly necessary duty of heading financial drives in 
behalf of the Wichita Council of Churches and the Sedgwick County Chapter of the 
American Red Cross; and he also took an active part in Community Chest work. 


These manifold activities, enough in themselves for one man, did not completely 
fulfill Judge Brown’s sense of obligation to the community which was his home. One 
of the many facets of this busy life was his hearty interest in our national game. He 
served as counsel for the Wichita organization of the National Baseball Congress in its 
early years, and helped to write the charter and by-laws of the Congress when it was 
incorporated. Further proof of his sincere interest in wholesome athletics is the fact 
that he provided sportsmanship trophies for the baseball tournaments. 


On the more serious side of life, Judge Brown took a deep interest in political 
affairs. He served as Representative from the 66th District in the Kansas House of 
Representatives during the legislative sessions of 1929 and 1931. From 1939 until he 
went upon the bench, Judge Brown was Chairman of the Sedgwick County Republican 
Central Committee, and in that capacity he wielded a potent influence upon party 
affairs in his county and state throughout a long period of time. 
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Nor did our friend limit his interest and his activities to mundane affairs to the 
exclusion of the things of the spirit. He was an active member of the First Methodist 
Church of Wichita, and for some time served as a director of the local organization of 
the Young Men’s Christian Association. 

Somewhat more than a year ago, Judge Brown’s health began to fail, and in March 
of last year he underwent a serious surgical operation which prevented his attendance 
at our last meeting. In May following, he returned to his work, and for a time his 
eventual restoration to normal health seemed assured. However, about the middle of 
January, 1957, he had to give up the active duties of his official position, and a month 
later he returned to the hospital because of a lung congestion. He did not respond to 
treatment as had been hoped, and after two weeks he passed away. He is survived by 
his widow, four daughters and a son. Loved, honored and respected by the community 
in which he had made his home, he will be sorely missed, for his passing “leaves a 
lonesome place against the sky.” Student, teacher, newspaper man, lawyer, legislator, 
judge and good citizen; what a busy and useful life, what a good life, was that of 
Judge Brown. 


Unlike the lingering illness which forecast the approach of final dissolution in the 
case of Judge Brown, Judge Buzick died suddenly and with but little warning. On the 
morning of Tuesday, March 12th, he opened the March term of court at Salina. The 
forenoon was passed in the familiar routine customary on such occasions; and in the 
afternoon he sentenced three defendants whose pleas of guilty had been previously re- 
ceived. After attending to these matters, Judge Buzick retired to his chambers to write 
up his docket, and while so engaged he began to experience some difficulty with his 
heart, which became so intense that he was compelled to break off his writing in the 
middle of a word. A little later he went to his apartment, where it is said he was heard 
reading aloud. Shortly thereafter he called for his physician, and on arrival, the doctor 
found Judge Buzick lying upon the floor of his apartment, suffering extreme pain in 
his lower limbs. The patient was removed to the hospital promptly, but he did not 
survive long, passing away shortly after his arrival. 


Alonson R. Buzick was born on July 19, 1889, at Lincoln, Kansas, in which vicinity 
his family was prominent in pioneer days and where for many years his father, the 
late Ira C. Buzick, was an outstanding lawyer. In the fall of 1907, Judge Buzick entered 
the University of Kansas, continuing to attend until he graduated from the College 
of Liberal Arts. Thereafter he entered the law school of his alma mater, completing 
his legal studies in 1914. He was admitted to the Kansas bar on June 18, 1914, and 
entered the A. J. Stanley law office in Kansas City, Kansas, where he remained for 
about a year. In 1915, Judge Buzick removed to Salina where he practiced his pro- 
fession in partnership with Guy A. Spencer until the latter removed from the state. 
For six years, beginning in 1920, Judge Buzick was in partnership with his former 
schoolmate, W. S. Norris, who still practices law at Salina. 


At one time Judge Buzick was City Attorney of Salina, and in 1939 he became Judge 
of the City Court, a position which he continued to hold until his election as District 
Judge in 1946. Judge Buzick began his work as District Judge on January 13, 1947, 
and continued so to serve until his death, a period of ten years and ten months. His 
district was a busy one, consisting of the counties of Saline, Ottawa, Ellsworth and 
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Lincoln; and it was Judge Buzick's privilege to preside with distinction over the trial 
of many important causes. Judge Buzick is survived by his two sons and a sister. A 
Requiem service was held at Christ Cathedral in Salina on Thursday, March 14th, and 
Judge Buzick’s body was taken to his old home at Lincoln for burial. It is sincerely re- 
gretted that more of our number did not receive the sad news in time to attend his 
obsequies. 

Our friend was a judge in the finest judicial tradition. Mindful that next in im- 
portance to the duty of rendering a righteous judgment is that of doing it in such man- 
ner as will beget no suspicion of the fairness or integrity of the judge, Judge Buzick 
felt constrained to hold himself aloof from entangling alliances. For this reason he 
felt obligated to deny himself contacts with others in so far as that was possible, even 
when his heart hungered for companionship. 


Nevertheless, Judge Buzick was a man of kindly instincts, with a warm and friendly 
interest in those who needed help. This trait was especially manifested in his contacts 
with the younger members of the bar; but he was somewhat more exacting with those 
who had passed their apprenticeship. Being a close and diligent student of the law, 
and believing that the lawyer should accept the full responsibilities implicit in his pro- 
fession, he required of experienced members of the bar exactness in thinking and pre- 
cision in expression. It takes a good judge to make a good bar; and surely the lawyers 
of his district will long remember the benefits gained by them from their association 
with Judge Buzick. 

With the rash enthusiasm of youth, the young Hotspur thought it but an easy leap 
to pluck bright honor from the palefaced moon. Such shallow optimism was no part 
of Judge Buzick’s thinking or experience. He knew what it was to struggle; he knew 
the fiery test of adversity and the bitter taste of disappointment. These chastening ex- 
periences prompted in him a sense of dependence upon a source of help more than 
human, as is attested by his active and devout allegiance to the faith of his choice. 
The trials and vicissitudes of this mortal life can be borne better if we can believe 
that, as someone has said, God judges us, not by our degrees, our medals or our honors, 
but by our scars. Our friend knew this truth, and with it he came to know the joy 
of overcoming and the triumph of surmounting difficulties. 


Surely your memorialist may be pardoned for departing from his official, impersonal 
status to add a few words of personal reminiscence and appreciation. My earliest ac- 
quaintance with Judge Buzick dates back a little more than forty-nine years, when he 
was a college freshman and I was a law student. In later years, our paths did not often 
cross until he became a member of this association, and at its meetings we renewed 
the friendship of former years. The opportunity to meet Lon Buzick, and to visit with 
him was always one of the features of our annual gatherings to which I looked forward 
With anticipation. 


Two such occasions stand out vividly in my recoollection. When our association last 
met in this city four years ago, I chanced, late one afternoon, to meet Judge Buzick near 
the Lassen Hotel, and at his request I turned back to accompany him. So, for a half 
hour or more, we sauntered about the streets, arm in arm. What we said, or what route 
we pursued, is not now remembered; but the cordial, whole-hearted, intimate fellowship 
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of that occasion will never be forgotten. I can not recall that I have ever experienced 
a half hour of more enjoyable and satisfying companionship with any one. 


Nor can I forget Judge Buzick’s generous insistence that I share his quarters at our 
meeting last year, when long confirmed hotel reservations were without potency, and 
when, after repeated efforts, I found myself roomless in the early evening. Deeply as 
was his kindness appreciated, even more highly prized was the opportunity for a more 
intimate contact with him, and a better insight into the man and his habits of thinking. 
During our conversations he told me of some trouble with his heart, but he expressed 
no special apprehension about his condition. Neither of us then dreamed that he 
would not be present with us on this occasion, nor that it would fall to my lot to 
render to him our last tribute at this time. 


Although dignified and reserved in appearance and demeanor, perhaps a bit stern, 
and even to some a little forbidding in countenance, I can testify from personal knowl- 
edge that Lon Buzick was one of the most considerate and charming of gentlemen, 
and the most lovable of friends. 


“Green be the turf above thee, 
Friend of my better days; 
None knew thee but to love thee, 
Nor named thee but to praise.” 

To the student of human nature, the contrasting personalities and characteristics of 
Judge Brown and Judge Buzick would present an interesting field for investigation, 
The psychologist would analyze their diverse traits and talents and would endeavor to 
account for those various factors which produced a particular result in one and a very 
different result in the other. Striking and important as these dissimilarities may be, no 
less impressive are the similarities which these two lives reveal; for in these similarities 
we find the marks of the good judge. 


Neither of our friends was, nor claimed to be, faultless. They were human beings 
whose lives displayed the same contradictions, the same strange admixture of the praise- 
worthy and the less commendable, which is the badge of our common humanity. Never- 
theless, with our friends, the good in them predominated, for they were both men of 
character, men of conscience, integrity and courage. Strong men they were, yet humble 
men; ambitious only to perform faithfully the duties incumbent upon them. Serious 
in their outlook upon life, they were not mere place-holders; they were hard workers, 
ever willing to assume the full measure of the responsibility and duty imposed upon 
them by their official positions. They were able and upright judges, good men, honest, 
trustworthy and fearless. In honoring them, we honor ourselves, for we are glad to 
claim them as our brothers. 


Neither of our friends enjoyed any unusual length of tenure upon the bench; and 
soon each would have reached that age after which, by legislative mandate, they could 
no longer have been deemed fit to hold judicial office. Yet each of them had a few 
more years before that time, and surely their ripe experience upon the bench should 
have some usefulness. Though we may wish that they could have been spared to com- 
plete their present terms, we can only submit in silence, for a Power more potent than 
any legislative enactment ordained that the life work of each of them was done. 
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Such were the lives of our brethren as they lived them before us; and now, having 
crossed the theshold from time to eternity, their earthly careers have come to a close. 
But even from our mortal viewpoint, the victory of death is only partial. Though the 
lips of our friends are sealed and their activities among us have ceased, it cannot be 
truthfully said that their lives have ended. The influence of these men, and of what 
they said and did while in our midst, will project itself across the future, and in the 
years to come will reach out to mold and shape events and consequences which we can 
not now perceive. The hold which they had upon our hearts can never be subtracted 
from that life which you and I continued to live; for we know that they have only 
gone on ahead to 

“. . . join the choir invisible 
Of those immortal dead who live again, 
In minds made better by their presence; live 
In pulses stirred to generosity; 
In daring deeds of rectitude; in scorn 
For miserable aims that end with self; 
In thoughts sublime that pierce the night like stars, 
And with their mild persistence urge man’s search 
To vaster issues.” 
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CASE NOTES 


UNAUTHORIZED AFFILIATION WITH A LAY ORGANIZATION 
BY ATTORNEYS—Acts of Alliance That Constitute Such 
Unauthorized Affiliation 


Injunction proceedings were brought by the San Antonio Bar Association and others 
against an abstract and title company and their attorneys to enjoin alleged unauthorized 
Or improper joint conduct of the defendants in relation to the practice of law. The trial 
court, from the evidence presented, found the attorneys were linked to the company 
in the following ways: (1) The attorneys were owners and had control of the com- 
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pany; (2) the law offices joined the company offices; (3) employees, who were paid 
by the lawyers, were doing their work in the company office under the supervision of 
company executives; (4) the company collected the “attorney fees” for the legal work 
in question; (5) in some cases the attorneys never saw their third party clients; (6) al- 
most all of the third-party legal work of the company went to the defendant attorneys; 
and (7) the attorneys had little business other than that referred to them by the cor- 
poration. The court indicated that what constituted the practice of law by the cor- 
poration depended upon the various facts of a particular case taken together and here 
the conduct was considered improper and an injunction was issued against the attorneys 
enjoining them from doing legal work for the corporation as long as they were stock- 
holders. San Antonio Bar Association v. Guardian Abstract and Title Company, 291 
S.W. 2d 697, (Sup. Ct. Tex. 1956). It is our purpose here to determine, as far as it is 
ascertainable, how closely an attorney may ally himself with a lay organization without 
such alliance being held to be improper conduct in relation to the practice of law. 

Ownership and control, even when coupled with physical propinquity of the business 
and the law office, have been held not to be sufficient evidence of impropriety in itself. 
In re Thibodeau, 295 Mass. 374, 3 N.E. 2d 749 (1936). Even where the business, an 
automobile association, listed attorneys to be used by its members and listed the de- 
fendant’s partner, though it did not list the defendant or his firm, the association was 
held not to be improper. In re Thibodeau, supra. 

An independent business may properly be conducted by a lawyer, but when the 
second occupation is closely related to the practice of law and involves the solution 
of legal problems, it will technically, if not in substance, violate the spirit of the Canons 
of Legal Ethics, (Canon 27). Opinion 57, p. 149. (All references to opinions, unless 
otherwise indicated, refer to Opinions Of The Committee On Professional Ethics And 
Grievances, American Bar Association, 1947.). The likelihood of a violation is greatest 
when the occupation is conducted from a law office. In re Rothman, 12 N.J. 528, 97 
A. 2d 621 (1953). A lawyer may own an interest in a collection agency, but may not 
participate in its management or activities and may not accept employment to collect 
its claims. Opinion 225, p. 447, Opinion 35, p. 119, Question No. 238 of the New 
York County Lawyers Association. Nor may a lawyer allow his letterhead to be used 
by a layman for the purpose of sending out form collection letters. Opinion 68, p. 163. 


An attorney, employed as a salaried office girl and stenographer by a collection 
agency, signed forms a by the agency which were preparatory to instituting 
proceedings and proceeded to take them to court. She was held guilty of misconduct 
in lending her name to an agency which was engaged in the unauthorized practice of 
law. Yount v. Zarbell, 17 Wash. 2d 278, 135 P. 2d 309 (1943). Also, an attorney, 
employed as vice president of a bank at an annual salary, was allowed to practice law 
by the terms of his contract. In a separate room he conducted his legal business; he 
sent out legal opinions on bank stationery and turned over all legal fees to the bank. 
The conduct was held to amount to the corporate practice of law. In re Otterness, 181 
Minn. 254, 232 N.W. 318 (1930). Opinion 31, p. 114. See also Steer v. Land Title and 
Trust Co., 113 N.E. 2d 763 (C.P. Ohio, 1953). But a lawyer may permit his name to 
be endorsed on an automobile insurance policy as the one to be notified and retained 
by the insured in case of an accident. Opinion 174, p. 346. 


Canon 27, which prohibits advertising whether direct or indirect, has been construed 
to mean that it is improper for a lawyer to solicit business indirectly through a lay 
collection agency. Opinion 35, p. 119. Nor can a former member of a law firm or a 
member who has full time employment with a lay agency outside the firm, habitually 
recommend the firm. Opinion 192, p. 378. 


It has been held improper for a lawyer to associate with a lay institution to facilitate 
its unauthorized practice of law. Opinion 122, p. 253. Further, employment may not 
be accepted from a bankers’ association to render opinions on questions to be submitted 
by its members, the answer to be published in the association bulletin, Opinion 98, p. 
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212, but opinions may be rendered to manufacturers’ associations for inclusion in their 
bulletins where the opinions are confined to matters of interest to all members, but 
the bulletin containing the opinions should state that they are not for guidance of 
individual affairs. Opinion 273, p. 569. 

From the foregoing it would appear that a lawyer as an individual may associate 
with a lay organization, but when such association tends to reflect upon or relate to 
his legal practice, courts and grievance committees generally find improper conduct 
under Canons 27 and 35. The majority opinion in the Texas case, which upheld the 
broad injunction against the defendant attorneys, indicated that when an attorney is a 
stockholder of a lay organization, any legal work done for the organization by the 
attorney will border upon, if it does not actually constitute, improper or unauthorized 
conduct. Such a holding is the most realistic one. An attorney who placed himself 
in such a vulnerable position would be more able to prove absence of impropriety than 
an interested third party would be able to prove his conduct improper. 


ROBERT L. RISLEY. 


UNITED STATES COURTS—JURISDICTION AND POWERS— 
EQUITY JURISDICTION 


Generally, a federal court has the discretion to determine whether it should exercise 
jurisdiction on the case, or remit the case to the state court for determination in that 
forum. However, the Tenth Circuit Court of Appeals in a recent decision intimated 
that under the circumstances, the federal district court was bound to dismiss the case 
as there was adequate state judicial machinery to handle the case. 

The General Investment and Service Co., seeking an injunction and declaratory judg- 
ment, alleged that a contemplated extra rate charge to the Wichita Water Company 
was illegal, and therefore the Water Company should be enjoined from collecting the 
extra charge. Failing to get relief in the federal district court, the Investment Company 
then appealed to the court of appeals. There it was eld that the judgment of the district 
court should be vacated on the grounds that the federal act (June 25, 1948, c. 646, 62 
Stat. 32, 28 U.S.C. §1342) prohibits the injunction by federal court. General Investment 
& Service Corp., Inc. v. Wichita Water Company, 236 F. 2d 464 (10th Cir. 1956). 

The Johnson Act, as 28 U.S.C. $1342 is popularly known, provides that where the 
federal court has concurrent jurisdiction with the state court, it may not enjoin the rate 
order of an administrative body when: (1) the order does not interfere with interstate 
commerce; (2) was made after a fair hearing; and (3) that there is a plain, speedy 
and efficient remedy made available in the state courts. In the case under review, the 
court viewed a city ordinance as having the same status as a rate order of an adminis- 
trative body. Therefore, the provisions of the code were met and the federal court 
lacked jurisdiction. 

The court of appeals further stated that even if the above statute did not prohibit 
such federal jurisdiction, the district court should have denied the Investment Company 
the right to proceed in federal court, under the rule as set out in Alabama Commission 
v. Southern Ry., 341 U.S. 341, (1951). That case held that the district court not only 
should stay its hand but also should dismiss the action where there is available in the 
state courts a complete and adequate remedy for the determination of the same questions 
ptesented. Mr. Justice Frankfurter, concurring in the result of the Alabama case, felt 
that the decision limited the jurisdiction of the federal courts as provided by June 25, 
1948, c. 646, 62 Stat. 930, 28 US. C. $1331, to cases only where a remedy was not 
available in state courts. 

Other lower federal courts have interpreted the Alabama case to mean that they 
ate “required” to dismiss the action where the issue turns on a state law. Harris v. 
Connecticut Power & Light, 125 F. Supp. 395, (D. Conn. 954); Snyder’s Drug Stores 
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v. Taylor, 227 F. 2d 162, (8th Cir. 1955). In Doud v. Hodge, 350 US. 485, (1956), 
the federal district court dismissed the claim on the grounds that the court “lacked 
jurisdiction”. However, the Supreme Court held that a district court is never without 
jurisdiction to entertain a pape for an injunction to restrain the enforcement of a 
state statute on the grounds of repugnancy to the Federal Constitution simply because 
the state court has not defined clearly the meaning of the statute. This apparently con- 
tradicts the ruling of the Alabama case, supra. 

Sterling Drug, Inc. v. Anderson, 127 F. Supp. 511, (E.D. Tenn. 1954), goes further 
and points out that under no situation must the federal court remit the case to the state 
courts. The court further states that there are several situations where the federal court 
should remit, a duty which is regarded as so compelling as to amount to all practical pur- 
poses to a mandate. This raises the question; when should the federal courts remit 
to the state courts? The answer to this appears in the so-called rule of comity or doc- 
trine of abstention. 

Under comity, the federal court may exercise its discretionary power and refrain from 
action, thereby allowing the state court to decide the question where it is essentially of 
a local nature and does not involve a constitutional question. Railroad Commission v. 
Rowan & Nicols Oil Co., 310 U.S. 573, (1940); rehearing, 311 U.S. 570, (1941); 
Railroad Commission v. Pullman Co., 312 U.S. 496, (1946); Burford v. Sun Oil Co., 319 
US. 315, (1943). Certainly where the impact of the case is mainly local, it ought to 
be left to the determination of the state court. Furthermore, the bicameral scheme of 
government will not be corroded by federal courts entering into a dispute that is really 
state business. 

Quite often the federal courts will allow the case to be tried in state court, where 
the construction of the state statute would possibly remove the federal question of 
constitutionality, by striking down the state statute. Sinclair Pipe Line Company v 
Snyder 147 F. Supp. 632 (D.Kan. 1956). However, it has been held that merely be- 
cause the answer turns upon a question of state law which is difficult and has not been 
settled by state courts does not relieve federal courts of their duty to exercise their 
jurisdiction. Meredith v. City of Winter Haven, 320 US. 228, (1943). This latter 
point is a by Justice Murrah dissenting in Gulf Oil Corp. v. Corporation Com- 
mission 147 F. Supp. 640 (W.D.Okla. 1956), “... and while it may have been 
preferable to test the constitutionality of the order of a state agency first in the state 
courts with ultimate recourse to the supreme judge of federal law, the case is rightly 
here by constitutional choice of forums, and I do not think it would be in the public 
interest to send the plaintiff away without day.” 


In the Gulf Oil case, supra, Justice Murrah feels that there are many instances in 
which it is very difficult to determine whether the interest is local or national, especially 
in the area of interstate commerce. In this area, the rule of the Alabama case, supra 

uiring dismissal to state courts is too restrictive. Such restriction would divest the 
federal courts of jurisdiction which otherwise would have been exercised in many cases. 


The rule of comity is one of inclusion. Under it, the federal courts generally have 
jurisdiction and by using their discretion may keep or remit the case to the state court. 
However, the interpretation of the Alabama case establishes a rule of exclusion requir- 
ing the federal court to deny jurisdiction unless the state judiciary can not handle the 
case. The result of the Alabama case, however, appears to be proper in that the evidence 
there consisted of complicated statistics which could be assessed and interpreted by 
specially qualified parties. Thus it would appear that where the analysis of the intricate 
evidence was not appropriate to the powers of federal judges, then it should be handled 
in the state forum. Cf. Railroad Commission v. Rowan & Nicols Oil Co., supra. In such 
a Situation there was no real choice but to allow the evidence to be assessed by parties 
more specially qualified. The interpretation of the Alabama case should be restricted 
to cases of this nature, rather than giving it the broad interpretation which it received. 


In the principal case, General Investment & Service Corp., v. Wichita Water Co., 
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supra, the court of appeals in effect absorbed the discretionary power of the district 
court. This was done when the circuit court ordered that the case be dismissed to the 
state courts. If a party is ordered to exercise a discretionary power under a mandamus 
proceeding, he is not required to exercise it in any certain way but only that he exercise 
such discretion. Applying this analogously, it would seem that the court of appeals 
should not be able to require the district court to dismiss the case unless it had abused 
its discretion exercising jurisdiction. If a case has merit, a question raising the federal 
jurisdiction, then the federal court may act. 

Another aspect of the problem of discretionary jurisdiction is the matter of dismissal 
as Opposed to a staying action, contingent upon the proper disposal of the case in state 
court. The better procedure is to stay the action and then the case retains its place on 
the docket of the federal court. The parties would be able to return to federal court 
and get a speedy adjudication of their rights, if the case was held up in state court. 
In this manner the case could be handled much more quickly to the interest of all 
parties and both governments. Sterling Drug, Inc. v. Anderson, supra at 514. 

It is submitted that the equity jurisdiction of the federal courts should not be re- 
stricted but that the courts should be able to exercise their discretion in determining 
whether the interests of both local and national governments will be best served by 
exercise of federal court jurisdiction or by remitting it to the state court. The determina- 
tion of this policy, comity, should be left to the district court’s discretion in each case. 
If the district court feels that it should handle the case, its exercise of jurisdiction should 
not be denied when in fact it does have proper jurisdiction. 


DONALD L. BURNETT. 


WORKMEN'S COMPENSATION—EMPLOYEES OF CONTRACTOR 
OR SUBCONTRACTOR—WORK OF ORIGINAL EMPLOYER— 
ACTS CONSTITUTING PART OF EMPLOYER'S BUSINESS 


Must two employees working side by side and doing the same work for the same 
employer seek different remedies against that employer if both are injured doing the 
same act? This peculiar situation is possible in Missouri as is illustrated by the case 
of Dixon v. General Grocery Company, 293 S.W. 2d 415 (Mo. 1956). There, Charles 
Dixon was an employee of an independent contractor who contracted to wash the office 
windows of a grocery warehouse. While Dixon was performing this work, he fell and 
was injured. He filed a claim under the provisions of the Missouri Workmen’s Com- 
pensation Law (hereafter the various workmen’s compensation acts will be referred to 
as WCA) against his immediate employer. While that claim was pending he then 
brought this common law action for the negligence of the principal employer. The 
principal employer's defense that Dixon’s exclusive remedy should be a WCA claim 
against him was rejected, because the court thought that washing windows was not 
part of the “usual business” of the grocery company. Mo. Rev. Stat. 1949, 287.040. 
Consequently, Dixon was not a statutory employee and therefore could pursue a com- 
mon law action for negligence against the principal employer. 

If a direct employee of the principal employer had been injured in the same way 
as Dixon was injured, there is little doubt that his exclusive remedy would have been 
a WCA claim. Thus, solely because of this difference in relationship between the two 
workmen and the principal employer, a double standard for recovery exists. Should the 
test for recovery be the relationship between the injured and the defendant or should 
it be simply whose work was being performed? 

As the principal case suggests, the employee of an independent contractor who is 
working for a principal employer must be injured in performance of the “usual busi- 
ness” of the principal employer to come within the principal employer's liability. After 
meeting the test of “usual business” a second test arises, which test is the only one 
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applied to the direct employee, viz., whether the injury arose out of and during the 
course of employment. Many independent contractors’ employees are denied WCA 
recovery against the principal employer because the court found that the employee was 
not engaged in the “usual business” of the principal employer. The decisions have been 
consistent but the line of distinction has frequently been very fine. Repairing a freight 
and passenger elevator used in a retail furniture store was found to be within the 
“usual business” of the principal employer in Kennedy v. Carson Co., 149 S.W. 2d 424 
(Mo. 1941), but caulking a water tank used for steam in a laundry business was not 
within the “usual business.” State v. Bland, 354 Mo. 97, 188 S.W. 2d 838 (1945). One 
of the reasons for the subcontracting section in Missouri was to prevent a principal 
employer from escaping liability under WCA by the simple expedient of hiring an in- 
dependent contractor to do the work. However, the Missouri court has partially de- 
feated this purpose by its limited definition of “usual business.” 


The Kansas court has interpreted more broadly a similar provision in a steady evolu- 
tion of court decisions. Prior to the WCA of 1911 an employee could recover only 
for an injury attributed to the negligence of the employer. In a common law suit for 
negligence the employer had three notorious defenses: (1) the fellow servant doctrine, 
(2) the assumption of risk doctrine, (3) and the contributory negligence doctrine. The 
result was that the injured employee seldom could recover and if he did, it was only 
after a long and expensive court battle. 28 R.C.L. 750-755 (1921), 14 R-CL. 65-108 
(1916). The passing of the WCA brought no sudden changes in the principal em- 
ployer’s liability. The applicable section was entitled subcontracting and the court had 
difficulty in determining its applicability to independent contracting situations. Wyant 
v. Douglas Coal Co., 122 Kan. 469, 252 Pac. 237 (1927); Farmer v. Purcell, 109 Kan. 
612, 201 Pac. 66 (1921). In the decision of Purkable v. Greenland Oil Co., 122 Kan. 
720, 253 Pac. 219 (1927), the court faced the problem more squarely than it had 
before. It distinguished the previous cases that had given rise to the confusion, and 
then said that the subcontracting section was to bring employees of an independent 
contractor within the protection of the act, if the employee's job was part of the trade 
or business of the principal employer. Kan. G. S. 1949, 44-503. This meant that to 
recover from the principal, the independent contractor's employee must be injured 
performing “part of the trade or business” of the principal employer as required by 
Kan. G. S. 1949, 44-503. Furthermore, the accident has to be one “arising out of and 
in the course of” his employment as required for any recovery by Kan. G. S. 1949, 
44-501. As the direct employee fell under the requirements of Kan. G. S. 1949, 44-501 
the restriction of Kan. G. S. 1949, 44-503 gave rise to a double standard of recovery. 
In each case the court first determined that the independent contractor's employee was 
injured in “part of the trade or business” and the principal employer before they con- 
sidered the test whether the accident arose “out of and in the course of” his employment. 
For fifteen years the court construed this requirement to favor the employer and to 
disallow recovery under WCA. Lehman v. Grace Oil Co., 151 Kan. 145, 98 P. 2d 430 
(1940) (employee of house moving company engaged in moving a house for a pumper 
of the oil company held not injured in part of the trade or business). Bittle v. Shell 
Petroleum Corp., 147 Kan. 227, 75 P. 2d 829 (1938) (Welding boilers by employee 
of a boiler and welding concern is not part of the trade or business of an oil company 
operating a lease). It was not until Bailey v. Mosby Hotel Co., 160 Kan. 258, 160 
P. 2d 701 (1945) (Independent contractor's employee injured when attempting to 
use elevator to reach hotel coffee shop where he was to clean and wax the floor), that 
the Kansas court began to widen the area encompassed by the part of the trade or 
business provision. The next year in Hoffman v. Cudahy Packing Co., 161 Kan. 345, 
167 P. 2d 613 (1946) (An employee of an independent contractor injured while re- 
pairing a signal bell for a meat packing company), the court virtually eliminated this 
provision saying that the only question is whether the employment was a part of the 
work which the company had wndertaken to do as a part of its trade or business. 
Finally the rule was established that a principal employer is liable for injury sustained 
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by workmen of an independent contractor doing work for the principal the same as 
though the workmen had been immediately employed by the principal. Bright v. Bragg, 
175 Kan. 404, 264 P. 2d 494 (1953); Lessley v. Kansas Power & Light Co., 171 Kan. 
197, 231 P. 2d 239 (1951). Since the Mosby Hotel case the court has emphasized that 
the test is “whose work is being performed” and in applying this test the employee of 
the independent contractor is allowed to recover wherever the direct employee could 
have recovered. Thus, Kansas just employs the subcontracting section of the WCA to 
place the independent contractor’s employee in the same position for recovery as is the 
direct employee. The old cases which applied the requirement of of the trade or 
business as a separate test have, as a practical effect, been overruled. 


The broader coverage of the WCA given by the Kansas Supreme Court to the inde- 
pendent contractor's employee is desirable. Of course where the injured employee is 
held to be within WCA coverage it is his exclusive remedy, and his common law action 
for negligence against the principal employer is lost. Echord v. Rush, 124 Kan. 521, 
261 Pac. 820 (1927). With the rising cost of living, the antiquated award schedule 
of WCA is frequently unrealistic and pitifully small whereas the damages awarded by 
a court are becoming more liberal, and the employee might fare better in this respect 
pursuing his common law damages than WCA. However, the employee's right to a 
common law action would be subject to many of the employer's common law defenses 
and the uncertainty of litigation. Further, it would add increasing load to the court’s 
already overloaded docket as every injury would be litigated. 


The underlying concept of workmen’s compensation is to provide a fair and summary 
means of settlement for the injured employee. The economic loss from injuries is 
transferred from the worker to the industry in which he is employed and ultimately to 
the consuming public, and the employer has a liability which is limited and determinate. 
Missouri has partially defeated this purpose by its restrictive coverage of the independent 
contractor's employee. Kansas, on the other hand, with its more liberal interpretation 
of the subcontracting section is keeping pace with the advanced sociological and eco- 
nomic ideas of the Workmen’s Compensation Act. 


DONALD J. HORTTOR and KEITH E. MOORE. 
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COMMENTS 


NEWLY CREATED DIRECTORSHIPS 
By WILLIAM G. HAYNES 


A problem exists in Kansas in regard to the exact power of the board of directors 
of a corporation to fill a vacancy that has arisen because of a “Newly Created Director- 
ship” on the board. 


The purpose of this article is threefold: To familiarize the reader with the rulings 
of state courts that have been confronted with our problem; to group together the 
various state statutes on the subject, and to indicate the possible reaction of the Kansas 
Supreme Court should it ever be called upon to render an interpretation of the Kansas 
Statute. 


Under the Common Law, all vacancies occurring on the board of directors are to be 
filled by the stockholders. This is the law in several of the states today where there has 
been no action by legislation. In these states, the directors of a corporation have no 





1. Illinois—People v. Cohn, 171 NE 159, 339 Ill. 121 (1930). 
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valid power to fill vacancies in their own board,? except where such power is conferred 
upon them by charter or by by-law.* Corpus Juris Secundum, Section 716, Page 33. 
There are nine states that now follow the common law. These are: Arizona, Iowa, 
Maine, Minnesota, Mississippi, Montana, Rhode Island, South Carolina, and Utah. 


Thirteen states have enacted statutes similar to Kansas G. S. 1949, 17-3102, which 
provides: “. . . Vacancies shall be filled by a majority of the remaining directors, though 
less than a quorum, unless it is otherwise provided in the articles of incorporation or 
the by-laws. . .” These statutes merely provide that “vacancies” arising on the board 
of directors may be filled by the directors then remaining in office at the time the 
vacancy arises. Where these statutes are in operation, the question arises as to whether 
or not a newly created directorship is a “vacancy” within the meaning of the statute. 
To date, the Kansas Supreme Court has never been called upon to interpret G. S. 17-3102 
on this point of law, and there has been a tendency on the part of counsel for corporate 
firms to extend this statute only to those vacancies arising from natural causes, i.e. deaths 
and resignations. The thirteen states which have enacted statutes similar to Kansas G. S. 


17-3102 are as follows: 


1. California Corporated Code Ann, Sec. 808 (Deering 1947) 
2. Conecticut General Statutes, Sec. 5165 (1949) 
3. Georgia New CLL. Sec. 28 (1938) 
4. Idaho Code, Sec. 30-139 (1949) 
5. Kentucky Revised Statutes, Sec. 271:345 (1953) 
6. Michigan Statutes, Sec. 24.13 (4) a (1947) 
7. Missouri Revised Statutes, Sec. 351.525 (1949) 
8. Nebraska R.RS., Sec. 21:168, (1943) 
9. Oklahoma Statutes, Sec. 1.37, (1951) 
10. Vermont Revised Statutes, Sec. 5779 (1947) 
11. Washington R.C.W., Sec. 23.36.030 (1951) 
12. West Virginia Code 31, Art. 1, Sec. 68 (Amend. 1945) 
13. Wyoming CS., Sec. 44.109 (Amend. 1953) 


Thirteen states have solved the problem of filling vacancies caused from newly created 
directorships by expressly providing in their statutes that the board of directors of the 
corporation may elect the new members when the membership of the board has been 
increased. The states which have eliminated the problem that exists in Kansas by ex- 
pressly giving the authority to the board of directors are as follows: 


1. Alabama Revised Code, Title 10, Sec. 24. (1951) 
2. Arkansas Statutes, Sec. 64-403 (1947) 
3. Colorado Revised Statutes, Chapter 31, (1953) 
4. Delaware Revised Statutes, Sec. 223, (1949) 
5. Florida Statutes, Sec. 608.08 (1951) 
6. Louisiana Revised Statutes, Sec. 12:34, (1950) 
7. Maryland Code, Sec. 50 (1951) 
8. Nevada General Corporation Law, Sec. 33, (1929) 
9. Ohio General Statutes, Sec. 1701.65 (1953) 
10.. Pennsylvania P.L. 1475, Sec. 4 (1951) 
11. Tennessee Statutes, Sec. 3744 (1932) 
12. Virginia Statutes, Sec. 13.1-222 (Amend. 1956) 
13. Wisconsin Statutes, Sec. 181.21 (1955) 





2. Alabama—Moses v. shemmtioe. 84 Ala. 613, 4 So. 763 (1888). 
3. New Jersey—Kearney v. Andrews, 10 N.J, Eq. 70 (1854). 
4. Mississippi—In Re. Vicksburg Bridge and Terminal Co., D.C. Miss. 22 F.S. 490 (1937). 
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Six states have not expressly provided that the directors of a corporation may fill those 
vacancies arising from increasing the number of directorships, but have used terms i.e. 
“Any vacancy occurring among the directors by death, resignation, removal or other- 
wise shall be filled by the board of directors.” In the wording of these statutes, there 
are no words of limitation i.e. “Vacancies shall be filled by a majority of the remaining 
directors,” as provided by the Kansas Code. Hence these statutes express more clearly 
the intent of the legislature in the filling of vacancies on the board of directors. The 
states which have this type of statute are as follows: 


Masachusetts Corp. Manual, Sec. 22 (1932) 

New Mexico Code, Sec. 51-2-18 (1953) 

North Carolina Code, Sec. 55-49 (1950) 

North Dakota Revised Code, Sec. 10-0507 (1943) 
South Dakota Statutes, Sec. 11.0705 (1939) 
Virginia Statutes, Sec. 13-200 (1954 Supp.) 


Six states and the District of Columbia have adopted statutes similar to the example 
set forth in Model Business Corporation Act (Revised, 1953) of the American Bar 
Association. This act provides: “Any directorship to be filled by reason of an increase 
in the number of directors shall be filled by election at an annual meeting or at a special 
meeting of shareholders called for that purpose.” The intent of the legislature in enact- 
ing statutes which follow the Model Business Corporation Act is quite clear as there 
is no ambiguity in the wording and authority for filling vacancies caused by increased 
directorships is given expressly to the stockholders of the corporation. The states which 
have enacted statutes similar to the Model Business Code provision are as follows: 


Illinois Statutes B.C.A. Sec. 36 (1933) 

Indiana Statutes, Sec. 25-208 G.C.A. (Amend. 1953) 

New Jersey Revised Code, R.S. 14:7-7 (1937) 

North Carolina 1955 Session Laws, Ch. 1371, P. 1446 effective July, 1957 
Oregon Code, Title 7, Sec. 57.195 (1955) 

Texas Code, Article 2.34 (1955) 

District of Columbia, Sec. 29-916C (1956) 

State Courts which have been confronted with statutes similar to Kansas G. S. 1949, 
17-3102 have, in the majority of cases, held: “Newly created directorships are not va- 
cancies within the meaning of the statute.” The majority of these decisions were ren- 
dered by the Delaware court prior to 1949.5 The Delaware statute, until May, 1949, 
provided that vacancies arising in the board of directors would be filled by the remain- 
ing directors. The latest Delaware decision on the issue of vacancies arising from newly 
created directorships was Automatic Steel Products, Inc. v. Johnston and here the court 
held: “The word vacancy, as used in the statute, implied a previous incumbency.” 
This Delaware decision eliminated any possibility of the board of directors having 
power to fill vacancies arising from newly created directorships, and prompted a re- 
vision of the Delaware Code.” In May, 1949, the Delaware legislature enacted a statute 


MY erwre 


PY PY PY 





Gow v. Consolidated Coppermines Corp., 19 Del. Ch. 172 165 Atl. 136 (1933) 
. Bell Isie Co © aden. OA. 6 61 Atl. 2nd 699 (194 8) 
abd APF 17 Del. Ch. 51 Atl. 298 (1898) 
McWhirter v. Washington Royalties Co. Wy "Del. Ch. 243 152 Atl. 220 (1930) 


6. Automatic Steel Products Inc. v. Johnston, Delaware, 64 Atl. 416, 6 A.L.R. 2nd 170 (1949) 
7. 19 C.J.S. 33, Sec. 716. Fletchers Cyclopedia Corporations, Permanent Edition, Vol. 2, Ch. 11, Sec. 286, 
p. 65. 
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which clearly conferred upon the board of directors the authority to fill vacancies caused 
by newly created directorships. 

The present Kansas Code provision for the filling of vacancies on the board of 
directors reads very much the same as the Delaware Code did prior to the revision of 
May, 1949. If the Kansas Supreme Court is ever confronted with interpreting G. S, 
17-3201 on the issue of vacancies arising from newly created directorships, it is quite 
possible that the Delaware decisions cited in footnotes 5 and 6 will be considered in 
arriving at their decision. 

The Connecticut court in Gold Bluff Mining and Lumber Co. v. Whitlock® held: “The 
words ‘unexpired portion of the term’ indicated an exclusion of newly created director- 
ships.” Since this decision, the courts of Connecticut have followed this ruling and there 
has been no revision of the Connecticut statute as in Delaware. Therefore, in Connecti- 
cut, the board of directors have no power to fill those vacancies which arise from newly 
created directorships. 


The New Jersey Court in In Re Griffin Iron Co.? was faced with construing the New 
Jersey statute, which provided: “Any vacancy occurring among the directors by death, 
resignation, or otherwise shall be filled by the directors.” In the decision the court in 
this case held: “The word vacancy implied a previous incumbency and did not apply 
to the filling of newly created directorships.” This statute was later amended by the 
New Jersey legislature in 1937 and this amendment expressly provided that vacancies 
arising from newly created directorships did not create vacancies which could be filled 
by the board of directors. 


The terms “remaining” and “unexpired portion of their terms”, when used in con- 
nection with vacancies created by new directorships, are words of limitation. The courts 
which have been confronted with interpreting statutes where these terms are used with 
the “filling of vacancies” have mostly held that these terms, when used, give a sufficient 
basis for restricting the board of directors in the filling of vacancies and permit the 
board to fill only those vacancies which were previously occupied. The courts reasoning 
in excluding newly created directorships from the purview of the statute seems logical 
when the word “vacancy” is qualified by such restrictive terms as “remaining directors” 
or “for the unexpired portion of their terms.” Remaining directors would apply logically 
to those vacancies which arise from deaths and resignations and not to new vacancies 
which have arisen because of newly created directorships. It is also logical for “unexpired 
portion of their term” to denote a previous incumbency. Thus the majority of the 
courts that have been confronted with the problem of newly created directorships and 
vacancies have ruled that the word “vacancy”, as used in their states statutes, implies a 
previous incumbency, and does not apply to the filling of newly created directorships.'° 


There are some decisions, however, which hold that the term “vacancy” encompasses 
newly created directorships. Most of the states supporting this view base their argument 
upon analogies and cite cases which have dealt with public offices.1! The Supreme Court 





8. Gold Bluff Mining and Lumber Co. v. Whitlock, Connecticut, 75 Conn. 669, 55 Atl. 175 (1903) 
9. New Jersey—In Re. Griffin Iron Co., 63 N.J.L. 168, 41 Atl. 931 (1898) 
™ % 19 C.J.S. P. 33 Sec. 716—Fletchers Cyclopedia Corporations, Permanent Edition. Vol. 2 Chap. II, Sec. 286, 


11. University of Detroit Law Journal, 13:225 (May, 1950) 
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of Georgia in Gormely v. Taylor!? held: “That if a newly created public office was not 
a vacancy, the word was wrongly defined by the law books and lexicographers, and also 
the distinction between “is vacant” and “becomes vacant” is a distinction without a 
difference. Later, the Pennsylvania court in Walsh v. Commonwealth!> set out a history 
of the word “vacancy” and held: “The word vacancy aptly and fitly described the con- 
dition of an office when it is first created and has been filled by no incumbent.” 


The problem which now exists because of the wording of Kansas G. S. 1949, 17-3102 
could easily be eliminated, if the Kansas legislature would add another sentence to the 
existing provision and state clearly whether or not the term “vacancy”, as used in the 
statute, does or does not extend to vacancies which have been created because of newly 
created directorships. 


OUR LEGAL FUTURE—IS IT ELECTRONIC? 


By A. M. PALMER, Electronic Data Processing Systems Aanalyst, and 
GEORGE J. LEwis, Washburn, L3 


A soft humming sound comes from the glass paneled walls as reels of tape whirl 
out their message through tubes and transistors to the metal core of “Marilyn,” the 
electronic brain. Brght little eyes on her console flash merrily for half a minute, then 
her printer comes to life. There is a rustle of paper for several seconds while Marilyn’s 
typewriter spells out the message, “END OF JOB. ELAPSED TIME, 47 SECONDS.” 


Marilyn’s attendant removes the neat stack of paper from the printer and calls his 
superior on the intercom: 


“Mr. Chief Justice, I am calling to inform you that Marilyn has just rendered the 
Supreme Court decision on the legality of Section 17, Constitutional Amendment Num- 
ber 32. She bases this decision on 172 years of relevant court cases, tempered by 
sociological trends over the past 54 years. I suggest you concur with her printed 
opinion.” 

Ridiculous? Impossible? Well, maybe. But let’s see what electronics is doing for 
other industries and professions. A color-sensitive electronic tube grades tobacco; a 
metal milling machine mills out a casting, receiving its instruction from a punched tape; 
a shelf in a dark corner of a manufacturer's warehouse gently dumps a part on a con- 
veyor and dispatches it to its proper place on the assembly line to arrive at the precise 
second it is needed; a massive word index of the Bible is ready for the printer in just 
400 hours, which just a few years ago would have required 30 years of preparation; a 
pay roll for 3,000 employees, involving an average of ten different calculations per 
employee, and effecting a cost distribution to over 200 different accounting codes, is 
completed (with checks printed and ready for signature) in 20 minutes. In many in- 
stances, all this is accomplished with no human being within shouting distance of the 
point at which the action is taking place. With these and countless other accomplish- 
ments, it can be taken for granted that the field of electronics has earned a permanent 
place for itself in modern American life. 





12. 44 Ga. 76, (1871) 
13. Pennsylvania—Walsh v. Commonwealth, 89 Pa. 419, 33 Am. Rep. 771 (1879) 
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Before we can explore successfully possible electronic applications to the legal pro- 
fession, we should first dispel some of the mystery which presently surrounds these 
so-called “Giant Brains” that are accomplishing such feats as described above. An 
Electronic Brain is, in fact, fundamentally brainless. It has no innate genius. It is 
nothing more than a product of people, therefore the genius is theirs. While it is true 
that the Brain adds, subtracts, multiplies, divides, compares, and handles words—all 
this would be useless were it not for the imaginative application of these elementary 
capabilities to various jobs by human minds. 


The second step prior to discussing possible applications to the legal profession is 
to take a brief look at the capabilities and capacities of those electronic data-processing 
machines now on the market. While both the human mind and an electronic brain have 
identical capabilities of adding, subtracting, dividing, multiplying, comparing, and 
handling words, their capacities for doing so are significantly dissimilar. The human 
mind works at a snail’s pace, while an electronic brain computes with the speed of 
light. Simultaneous with digesting and computing data, the electronic brain is also 
capable of controlling printing devices which type out summarized information. 


Regardless of brand name, one characteristic common to most machines is their 
utilization of information in the form of key punch cards. These cards become the 
initial “input”. But to speed up the process, the machines transpose information from 
the cards onto high-speed tapes. A single reel of tape can, for example, store all of the 
information contained on 72,000 different cards. Incidentally, a reel of tape is about 
the size of a dinner plate, and the tape itself is nothing more than a ribbon of cello- 
phane with a thin coating of iron oxide on one side to hold a magnetic charge. Each 
reel contains 2400 feet of tape. Since the equivalent of forty words can be placed on 
each inch of tape, a full reel stores over a million words. By simply increasing the 
number of reels, the amount of information that can be processed by the machine or 
stored for future reference is unlimited. 


Steps in the actual processing of data are as follows: Key punch cards are fed into 
the machine which in turn transpose the information onto tapes. The machines then 
“read” the tapes and report out any information which they have been instructed to 
produce. These reports are compiled in readable form through high-speed printing de- 
vices controlled by the machines. An entire line of 120 letters is printed at almost the 
same instant so that up to 1000 lines of type can be reported each minute. It may be 
of interest to note there is even a 5000 line per minute printer under development 
which uses sensitized paper in lieu of the customary cam-actuated levers. 


As for accuracy, the machine will, on the average, process about ten million words 
per hour for 16 hours before making an error on a single letter or number. When an 
error is made, however, the machine will correct itself 97 times out of 100 and, for the 
remaining three errors, it will stop and “tattle” on itself. Thus, the probabilites are 
one uncorrected error out of more than five billion words. 

Now let us take an Electronic Brain and put it to work for us. Our issue of prime 
concern is, “How can the legal profession make advantageous use of a machine that 
accurately sifts and sorts mountains of information in a matter of minutes?” (At this 
point, it should be clearly stated that the purpose of this dissertation is to advance 
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a hypothesis. . . to put forth a basis for further reasoning and imagination. . . not 
really to replace the Supreme Court with a calculator.) 


First of all, it is suggested that the legal profession could make almost unlimited use 
of such machines to assist the practicing attorney in the performance of his voluminous 
research. After proper indexing and condensation, legal material of every description 
could be introduced to a Brain and stored on tape. An attorney could simply notify 
personnel in charge of the machine’s operations of a particular problem or problems on 
which a research report was desired. Upon instructions to do so, the machine would 
electronically sort through all the applicable federal and state statutes, state court cases 
of the region, administrative regulations, law review articles, and other authorities. A 
high-speed printer connected to the Brain would then print out briefs of these authori- 
ties at a rate of 24,000 words per minute, selecting only those pertnent to the case or 
problem. The final product would be a comprehensive research report on the problem 
submitted, complete with condensed briefs of cases and proper citations. Not only 
would a practicing attorney have his total reference provided in expeditious time, but 
he would be secure in the knowledge that the information was accurate and that noth- 
ing important had been overlooked. 


It is further suggested that Electronic Legal-Data Processing Centers be organized 
under auspices of State and American Bar Associations and operated either by the 
Bar Associations or interested private concerns in each region of the United States. 
This would facilitate the transfer of presently available regional reporter systems to 
electronic systems strategically located in each region. The necessary information is 
presently available in the volumes of casebooks and statutes. The problem is that of 
simplifying the present system of manual research by putting the information onto 
punch cards in order to make it more readily accessible to the practicing attorney. 


The service could well be self-supporting by lawyers paying a small fee upon the 
submission of a problem to their regional center. This they would be pleased to do in 
many instances in order to relieve themselves of tiresome research and to have a more 
comprehensive survey of the problems submitted than available time normally permits. 
This proposed revolution in legal reesarch would not reduce the volume of cases lawyers 
receive. But it would contribute immeasurably to reducing the lawyers’ time and energy 
expended in tedious research. 

It has often been said that it is knowledge that sets us free. Many progressive farmers, 
for example, have been heard to say, “Why go to that farmers’ meeting? If I applied 
all I knew now, I'd be a millionnaire.” Additional knowledge that cannot be used is 
somehow frustrating. Rathter than freeing us, it seems to tie us up. Like the farmer, 
vast amounts of information and knowledge hang as a fog over the lawyer, blurring his 
vision to see and apply the new. To lift this obstruction out of the way, why not store 
the fog on electronic tape, and in doing so, have all the details in a readily accessible 
form? 

The present tendency toward specialization in the legal profession is forced by the 
vastness of knowledge in the field and the physical impossibility of access to all of it. 


Due to the increasingly monstrous growth of legal information and data, lawyers are 
forced through limitations of the human mind into even narrower specializations. An 
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Electronic reference system can be expected to permit them to devote more time and 
energy to such things as broadening their own areas of understanding, spending more 
time with clients, raising the degree of understanding of the profession through greater 
emphasis on public relations, and spending additional time thinking creatively and 
analyzing problems more thoroughly, all of which will contribute immeasurably to 
the forward development of the law and the advancement of the juristic profession. 


Just as the horse has lost out to the automobile, products from today’s ultra-modern 
mechanical Brains are too accurate, too economical, and too expeditious to be ignored. 
Those industries and professions which exploit them successfully will remain abreast 
of the march of progress. Those which fail will become as amusingly anachronistic as 
livery stables. It is submitted that while horses may still be fast enough to run on race- 
tracks, they are now racing only with themselves and the dog food industry. For the 
protection of such things as property rights and personal liberties, tomorrow's Amer- 
ican public will be entitled to something better than obsolescent legal research tech- 
niques. 

The suggested system of regional centers for electronic research, or other systems 
that may be proposed, will have its critics. But the electronic era is upon us. It is now 
time for legalists from the practitioner to the judge to consider electronic legal data 
processing, apply its abilities, reap its benefits, and prepare for the dawning day of 
revolutions to come in legal research. 
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First, the Annual State Bar meeting was 
a highlight for all who attended. The reg- 
istration was within about 30 of what we 
had the last time at Wichita—some 740 of 
the Bar checked in. I thought the service 
at the hotels was better, and the crowd in 
more of a carnival mood. It is history now, 
but was fun while it lasted. 


A highlight for me—I was made an 
honorary member of the State Bar Asso- 
ciation and given the credentials to prove 
it. To those responsible, and to all those 
who have made this possible, I would like 
to use the column to again thank all of 
them for their efforts. 


Speaking of honorary memberships, there 
are several out-of-state “boys” as of now 
who are Kansans, admitted in Kansas, who 
would like to be made “out-of-state” mem- 
bers of the “Soabs”. Can I address an ap- 
peal to the proper committee through the 
column to consider the amendment, due to 
the fact no one ever thinks of nominating 
the out-state lawyers for membership. The 
committee might debate the suggestion. 


Marie Russell says the Kansas state li- 
brary has lost two volumes of its set of 
bound abstracts and briefs. They are: Vol- 
ume 11 for 171 Kansas (loaned to Clyde 
Wilson, Emporia) and Volume 15 for 173 
Kansas (loaned to Paul Hurd when he 
was with Tax Commission). These vol- 


umes cannot be replaced, so please help us 
locate them. 

The Oklahoma group from both the 
Cities Service Gas and the Cities Service 
Oil do more than their share to help make 
the Kansas Bar Association meet a suc- 
cess. I would like to dispense an accolade 
or two in their direction. I don’t know of 
any finer fellows and better sports than 
the Kansas lawyers who have gone to Ok- 
lahoma—and the Oklahoma lawyers who 
come to Kansas. 

Clyde Milligan has been appointed gen- 
eral attorney for the K.C.C., taking over 
after Charlie Escola left for New York. 
Clyde was at Wichita getting his feet wet 
on the toughest part of his assignment all 
the week of May 20—the natural gas 
crowd had assembled at the Lassen Hotel 
that week. I think this was Clyde’s first 
Wichita meeting. 

Tom Moxcey was up from Borger, 
Texas, to attend the hearings. 

Tom Finigan of Kansas City lost a sister 
as of April 20. I am sorry, Tom. I know 
the Bar offer their condolences. 

Roy Jordan of Emporia has a new 
ground floor office on the main street of 
Emporia, one he designed and remodeled 
to suit the occasion. 

Bradley Post joins the Gould and Gould 
firm in Dodge City. Bradley was graduated 
from Washburn in 1954. I don’t think I 
have met him, but will—I hope before 
long. One thing certain, George will keep 
him busy. 

Cliff Malone was made a partner in the 
Adams, Jones, Robinson, Manka firm of 
Wichita recently—congratulations, Cliff. I 
didn’t see your name on the door. Maybe 
I just didn’t look. 
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John Boyer, George Hondros and Paul 
Donaldson have about the swankiest office 
in the state at the moment. Anytime some- 
one comes up with a neat arrangement, the 
next fellow outdoes him. The office is on 
the upper floor of the First Federal in 
Wichita. 

The Wichita lawyers’ “wives” associa- 
tion not only do a great deal for their own 
organization to keep it together from year 
to year, but at the state meeting they did 
go all out to entertain the visiting ladies 
during the convention. I heard a great 
many nice things said about the efforts 
sponsored by the “Wichita wives.” 

Jim Dye went to Hutchinson to address 
the trust bankers on joint tenancy at their 
conference there about March 15. These 
boys handle the money, Jim, they are nice 
fellows to know. 

Wilton Winter is with Basil Kelsey of 
Ottawa. This, I think, happened during 
the winter. I am a little late on the report. 
I'll do better next time. Anyhow, good 
luck to the newcomer and the firm as 
well. 

Don Lambdin returns to the Bryant, 
Cundiff, Shriver firm in Wichita after a 
hitch in the air force of some two years. 
I bet the firm members were glad to see 
Don back—I know they made plans for 
his office in the remodeling job in the 
Schweiter building. 

Jerry Griffith of Derby has moved into 
a new office on the main street of the 
town. I think Jerry helped to remodel this 
place to suit his tastes and desires. I saw 
him at the Bar meet, and he said he was 
pleased with the prospects so far. 

Cal Boone and Tom Brown of Leaven- 
worth both were down with a siege of flu 
this spring. Neither one had been in the 
office for several days. 

Mit Allen is in his new office at Law- 
rence, and, as this is written, going full 
blast. George Melvin, not to be outdone, 
had a remodeling job on his office. Looks 
much larger and more room for George's 
many clients and visitors. 

Tim Bannon and Mrs. Bannon took a 
breather and break during the early spring 
for a vacation in Arizona. Tim came back 
with an early coat of tan. 

Walt Biddle has a new office at Leav- 
enworth. Walt said he was all through in 
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politics—he even went so far as to resign 
as city judge, the job he had held for some 
nine years. Tom Boone succeeds Walt as 
city judge. 

I fin a notice among my “clips” which 
says Bryant, Cundiff, Shriver and Shana- 
han have new quarters in the Schweiter 
building. This I reported, but failed to 
mention Jack Shanahan as a partner. 

Lou Eisenbarth and Ed Farmer have 
joined up in an office arrangement in the 
New England building at Topeka. I 
haven’t seen them. Ed was away on vaca- 
tion. I talked to Lou on the phone briefly. 

Howard Fleeson died in Wichita the 
early part of May. This was unexpected, 
sudden, and came entirely too soon. Howard 
was a great organizer, and made an un- 
usual success in the practice. 

The firm of Webb, Oman, McClure, 
Buzick and Waugh was announced early 
in the spring. I missed it in the last issue. 
I hope I can be pardoned for the omission. 

Ernie Rice has moved into his own of- 
fice on the second floor of the Columbian 
building. This I would think an ideal lo- 
cation for a lawyer—high enough to be 
off the street, and low enough for anyone 
to see the office. Ernie is going right along. 

The Central Kansas Bar had a meeting 
on the 18th of May, as did the Northwest 
Bar Association, which met at WaKeeney. 
I had an invitation to attend both. As it 
happened, I had gone to Tennessee to help 
a mew man get started. The transmission 
went sour in the automobile, and stuck me 
down there three weeks. The rain seemed 
to be perpetual. The territory, generally, 
looks like a huge lake—or did when I left. 
Anyhow, I missed both Marion and Wa- 
Keeney, where the meetings were held. 

Bob Johnson has moved into an office 
of his own in the Columbian building, 
which at the moment he is sharing with 
Ed Converse while Ed acts as legal ad- 
viser, general attorney, etc., for Paul Shan- 
ahan. 

Mrs. Jim Smith of Topeka died the last 
week of April. This was unexpected, and 
rather sudden. Jim, I am extremely sorry. 

Roy Briman is leaving the Rooney and 
Rooney suite, moving down on the third 
floor of the New England building and 
opening his own office as of June 1. 
Rooney and Rooney—big and little Char- 
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lie—are also making some extensive 
changes in the floor plan of the present 
suite. 

Duke Meyers, et al, are moving up on 
the sixth floor to the front of the building. 
The vacating of the K.CC. and the re- 
moval of the New York Life from the 
New England building has resulted in a 

many changes. Floor space is now 
available for the present tenants at about 
' what they need, I am told. 

Ed Johnson, so long with Colmery and 
Smith, has gone over to the D.A.’s office 
in Topeka. 

Milford Magee is going on full time, I 
understand, with the securities division of 
the corporation commission as of June 1. 

Clarence Malone is heading up the legal 
department of the state commission of 
revenue and taxation. 

John Humpage and John Bohannon are 
setting up in the New England building as 
soon as their offices are ready for them. 
I am going to see them, I hope about the 
time this appears in print. 

There are more changes in Topeka than 
I have seen in 35 years. The new state 
office building is the reason. 

Bob Wilson of Meade is building his 
own office in Meade, and hopes to be in 
by June 15—a brick and block structure, 
up to date, and modern. 

I have a “clip” before me saying John 
Marshall of Pittsburg, county attorney, has 
moved the office into the Y.M.C.A. build- 
ing at 202 West Fourth, and John re- 
modeled and redecorated the offices. I 
better come see you John, and correct the 
news reporter or myself—surely you are 
not in the Y.M.C.A. building. 


Bob White, an Abilene boy, went over 
to open an office in Salina as of about 
April 15. Bob has been adjusting insur- 
ance for a couple of years. I met him once 
or twice on different occasions. I'll be glad 
to see him again, in Salina. 

Clarence Gideon announces an office 
opening at 109 W. Laurent Street in To- 
peka. This is a new office, and a new lo- 
cation—as far as I know, Laurent Street is 
not a downtown location. 

Keith Wilcox has moved to Sublette to 
open an office. I thought Keith stayed in 
Dodge City. Apparently he didn’t. 

I have a letter from Curtis Terflinger, 
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written from Great Falls, Montana, saying 
he has completed his hitch with the J.A.G. 
as of about June 15. He is looking for a 
place to open up, preferably with an estab- 
lished office. Anyone interested can reach 
him at 4503 Francis, Kansas City 3, Kan- 
sas. I might add, when you get out, Cur- 
tis, look me up—I might know something 
that would be of interest to you. 

Gene Balloun has returned to Russell to 
go back with Oscar Ostrum, under the 
firm name of Ostrum and Balloun. As far 
as I know, this is the only ership 
Oscar has had since he started out with 
Bardsley, way back. Bardsley died in the 
early 1920’s—Oscar has been alone ever 
since. 

Bob Southern has opened an office in 
Ellinwood in connection with his Great 
Bend office. I have a clip before me stat- 
ing that Bob is opening up under the 
Southern Cleaning Ship on Main Street. 
The word “ship” threw me—lI assume the 
reporter meant “shop.” Then I couldn't 
figure whether the shop cleaned the cli- 
ents, or Bob did both. Anyhow, he has 
opened up in Ellinwood. 

Hal Harlan died in Manhattan March 
21. I didn’t learn of it for some little 
time afterward. Had I known it, I would 
have liked to have paid my respects by 
attending the funeral. I don’t know what 
Brose Johnson may want to do. I assume 
he will go on with the office. 

Connie Miller and Newell George are 
opening an office at 940 Huron building 
in Kansas City, Kansas, as of June 1. 
Newell is still in the county attorney's 
office as an assistant. Connie, I assume, 
will sit on the lid until Newell gets out of 
office. 

Lee Meador has had more than his share 
of hospitalization. As this is written, he 
is at home, but as far as I know, he has 
not been to the office. Lee is compensa- 
tion examiner for the Wichita district. I 
imagine Lee is behind in his work. 

K.A-P.A. is going all out on a big sem- 
inar June 3, 4, and 5 at Wichita. Air 
crash law will be the big topic of dis- 
cussion. The lawyers will be in from all 
surrounding territories. Looks like the big- 
gest thing K.A.P.A. has done so far. The 
Wichita K.A.P.A. boys have worked over- 
time on the seminar. 
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Gene Hiatt, Jack Quinlan, Bob Cowger 
and Lad Listrom have taken over about 
half of the second floor of the Casson 
building. This is a newer building at 
Sixth and Topeka Boulevard in Topeka. 
The boys have a new air conditioned of- 
fice, with all the features of the modern 
law office. 

Harry Crane and wife are completing a 
trip around the world. They left on March 
10 to be gone until June 1. 

Jim Galle is taking a year’s leave of ab- 
sence from the A.B.C., taking his family 
and an automobile to tour Europe for a 
year. Don’t go continental, Jim, stay Kan- 
san. 

Austin Wyrick is going in with Jim 
Snyder at Leavenworth as soon as he gets 
the green light from the examining board 
in June. 

Berney Nordling of Hugoton is going 
to Europe on the Boy Scout jamboree. I 
didn’t learn immediately whether he was 
going as a Boy Scout or one of the mas- 
ters—anyhow, he is on his way. 

Jim Snyder and Tommie Davis, both of 
Leavenworth, and I had lunch Monday, 
April 1, at the Jayhawk. The legislature 
was trying to wind up about Wednesday, 
April 3. Made a beehive of the hotel. We 
finally got served and went on our way. 

Bill Townsend, John Jandera and Joe 
French took over the ground floor corner 
location of the Town House in Topeka 
and made a very likely looking office out 
of the location. It is all modern, drapes, 
new style furniture, new everything, even 
to a new secretary. Anyone interested in 
the newest, drop by. I know they would 
be glad to show you around. 

My clip says Emporia has a new law 
firm, including Congressman Ed Rees. 
While the firm is new, the lawyers are old. 
Seems Everett Steerman and Elvin Perkins 
formed a partnership. I assume from the 
clip it is Rees, Steerman and Perkins. 

Sam Crow is the new partner in the 
Dickinson, Prager, Dimmitt firm in To- 
peka. This is recent. Congratulations are 
in order to all concerned. 

John Robinson has joined Charlie Rauh 
and Ralph Thorne in Hutchinson. John, 


I think, is just out of the army. 

Roy Cliborn has moved to the Long 
building in Mission, Kansas—5516 John- 
son Drive. I haven't seen Roy since he 
came out of the hospital, where he had 
quite a long siege of treatment and some 
surgery. I assume he is all right and on 
the job again, full-time. 

Bob Gowdy is another newcomer to the 
Salina Bar—he is with Harold Chase. 


Blanche Lowder died on March 21 at 
the home in Kansas City, Kansas. Charlie 
told me of this recently. Mrs. Lowder was 
the founder of the women’s auxiliary of 
the Wyandotte County Bar. Charlie, I am 
very sorry to report this. 

Chuck Fleming of Scott City was in the 
hospital the later part of April. I have 
heard nothing since, so assume he is out 
and back on the job. Good luck, Chuck. 

Bob Caplinger is back in Kansas again. 
Bob originally opened up in Atchison, left 
to go with an insurance company, first in 
Nebraska then later transferred to Kansas 
City, and is now with Ball, Lowry and 
Stillings of Atchison. 

Mrs. J. N. Baird, wife of Joe Baird of 
Kansas City, Kansas, died on March 26. 
The Kansas City Star account said she was 
a daughter of “Ironquill” (Eugene Fitch 
Ware), who, as history records, was one 
of the early day sages and was, I think, 
from Fort Scott. 


Everyone who has been through the fed- 
eral court in Wichita will remember Fred 
Partridge, who for twenty-two years served 
as clerk of the U. S. Court. He retired as 
of March 1, 1957. The Sedgwick County 
Bar gave Fred and Mrs. Partridge a great 
send-off at one of the Tuesday meetings. 
Son Bob is practicing in the Foulston, 
Siefkin, Powers, et al, office in Wichita. 

Mrs. Dean Matthews died on May 8, 
leaving Dean with three small children. 
I know the friends and members of the 
Bar all extend sympathy—I was much 
grieved to hear of your loss, Dean. 

Paul Schmidt of Wichita has had an- 
other siege in the hospital, along with sur- 
gety. Better stay out of those hospitals, 
Paul, and visit the farm more often—you 
will live longer. 
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